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UNITED STATES TAX COURT 

GENERAL DOCKET 


DOCKET NO. 


7768-70 



APPEARANCES FOR PETITIONER: . 

George Rowe, Jr. (Fulton, ’Walter & Cuncombe) 30 Ro< 

eller Plaza, New York, NT, 10020. _ 


Lchael Joseph Gaynor (App. (/ J-y/fj; 

30 Rockefeller Plaza, New York, New York 1002( 


PETITIONER. 

VS. (John P. Winandy, Vice-Prea 
Finance) 

MISSIONER OF INTERNAL REVENUE, 

RESPONDENT. 


Filings and Proceedings 




PETITION FILED: FEE PAID 



, 7. 1073 I TRANSCRIPT of April 3 0. 1973 received. .....- 

ne 27,1973 ORDER, that this case is ca lendared for- 

further trial at New York, N.Y. on July 19> 

_ 1973. ___—-— 

ay 19, 1973 TRIAL at New York, N.Y. before Judge Qaaly _ 

George Rowe, Jr., Michael Gaynor, recognized for this 

_ case. ____— --- 

Supplemental Stipulation of Facts w/Exhlblts filed _ 

Entry of App. for Petr, by Michael Joseph Gaynor filed 

- 7/19/73. 

BRIEFS due Oct. 1. 1973- - - 


REPLY BRIEFS due Nov. 1, 1973 ___ 


SUB MITTED TO JUDGE QUEALY __ 

- “ (continued to page 2) 


JUN 1 9 19ft 



form No. J4 

May 1970 















ET NO. 


7768-70 




?N ATTONAL FLAVORS & FRAGRANCES, INC., _ 

- -1 “ d P™*" 1 '"** Jud2e Qugaly 

ch D*y Tc»r 


PETITIONER 




which to file brief. 


BRIEF FOR PETITIONER filed. 



motICK by Petr, to extend tiire to Dec. 17. 1973 within 


which to file Reply Brief. 


REPLY BRIEF for Petitioner filed. 



«• surety bond to th. amount of rith arcane. 



Cum of North America, M surety, approved and ■ 

ordered filed; _ _ _ ■ — 

(NOTICE OF APPEAL to P.S.C.J., 2nd Cir.^ f il-d by ^ >eu . r .L- 
wnTTCTl of Filing with copy of notice of appeal sent to 


Chief Counsel, Mr. Meade Vfhltaker. 


wnTTCE. to parties, of aasenblin g and date for tians-_ 


mission of record 


DEC 1-8 TO 


may 1 6 197^ 



Jan. 7, 1975 



Jan. 7, 1975 



. I 
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UNITED STATES TAX COURT - 3 

INTERNATIONAL FLAVORS & FRAGRANCES INC., ) 

) 

Petitioner, ) 

) 

v. ) Docket No. 7768-70 

) 

COMMISSIONER OF INTERNAL REVENUE, ) .; 

Respondent. ) 

STIPULATION OF FACTS 

The parties hereby stipulate and agree that for the pur¬ 
pose of this case the following facts and exhibits attached 
hereto and made a part thereof shall be taken as true, sub¬ 
ject to the rights of the parties to intr' ice other and further 
evidence not inconsistent with the facts herein and without 
prejudice to the right of either party to object, at trial, to 
portions of said stipulation or exhibits as they may deem to be 
irrelevant or immaterial. . . • 

1. International Flavors & Fragrances Inc. (IFF), a New 
York corporation with its principal place of business at 521 
West 57th Street, New York, New York 10019, is engaged in 
creating and manufacturing flavor and fragrance products used 
by other manufacturers to impart or improve flavor or fragrance 
in a variety of consumer products. A United States Corporation 
Income Tax Return for the taxable year 1967 was filed with the 
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•L: 


District Director of Internal Revenue, Manhattan District, 

New York, New York. Attached hereto as Joint Exhibits 1-A 
and 2-B are copies of Form 1120, U. S. Corporation Income Tax 
Return and Form 2952, Information Return with Respect to Con¬ 
trolled Foreign Corporations of IFF for the taxable year 1967. 

2. Attached hereto as Joint Exhibit 3-C is a copy of an 
agreement, dated December 29, 1966 by and between IFF and Firs.. 
National City Bank, 399 Park Avenue, New York, New York. 

3. Attached as Joint Exhibits 4-D through 8-M, respectively, 
are copies of the documents described below: 

Exhibit 

No. Description 

4_D Letter, dated December 20, 1967, from IFF to 

Amsterdam Overseas Corporation. 

5_E Letter, dated December 20, 1967, from IFF to 

First National City Bank. 

6-F Letter, dated December 20, 1967, from Amsterdam 

Overseas Corporation to First National City 
Bank. 

7_G Letter, dated December 20, 1967, from First 

National City Bank to Amsterdam Overseas 
Corp. 

6-H Contract No. S1273, dated December 20, 1967, 

by and between First National City Bank and 
Amsterdam Overseas Corporation. 

4. Attached as Joint Exhibits 9-1 to 12-L, inclusive, re¬ 
spectively, are copies of the documents described below: 


\ 


2 






Exhibit 

No. 


5 


9-1 

10- J . 

11- K 

12- L 



Advice of Amsterdam Overseas Corp. to IFF, dated 
December 21, 1967. 

Check No. 43772, dated December 21, 1967, in the 
amount of $387,000.00, drawn by Amsterdam Over¬ 
seas Corp. on its account at Morgan Guaranty Trust 
Co. payable to the order of IFF. 

The address side of envelope of Amsterdam Overseas 
Corp. addressed to IFF and bearing the postage 
meter date Dec. 21, 1967. 

IFF Memorandum, dated December 26, 1967 from 
Herbert Reid to Louis Davids. 


5. The Exchange Rate in terms of United States dollars for 
British pound sterling was as follows: 


• 

High 

Low 

Final 


Dec. 29, 1966 

2.7920 

2.7916 

2.7918 


Dec. 20, 1967 

2.4081 

2.4057 

* 2.4079 


Jan. 3, 1968 

2.4072 

2.4060 

2.4070 



6. Attached as Joint Exhibit 13-M is a copy of the 
Financial Statement of Amsterdam Overseas Corporation for the 


year 1967. 



Counsel for Petitioner 


((Sgd) LAWRENCE B. GIBBS ~ EHH 

LAWRENCE B. GIBBS, 

Acting Chief Counsel, 
Internal Revenue Service. 
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INTERNATIONAL FLAVORS & FRAGRANCES INC., 

Petitioner, 


v. 


COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


Docket No. 7763-70 


SUPPLEMENTAL STIPULATION OF FACTS ‘ \ 

The parties hereby stipulate and agree that for the 
purposes of this case the following facts and exhibits attached 
hereto and made a part hereof nay be tatcen as true, subject 
to the rights of the parties to introduce other and further . 
evidence not inconsistent with this stipulation and preserving 
the parties.!, rights to object, at the time of trial, to any_ 
and all portions of said stipulation as they nay deem to be 

irrelevant or innaterial. ■ ' - 

7 . Attached as Joint Exhibit 14-N are copies of 
schedules of inter-conpany management and research charges between 
IFF and subsidiaries for the years 1965 through 1967- 

8 . Attached as Joint Exhibit 15-0 are copies of 'state- 
ui 9 nts of financial position, reconciliation of sales and inter¬ 
company receivables and payables of IFF for ohe jears ended 
December 31 , 1965 through December 31, 19^7» 

9 . Attached as Joint Exhibit 16-P is a copy of a schedul 
of the obligations in pounds sterling incurred by IFF on account of 
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r - • 


transactions in the years 1966, 1957 and 1968, with dates of 
payment, check numbers, invoice numbers and the amount of pounds 

sterling as shown. 

10. Attached as Joint Exhibit 17-9 are copies of the 
financial statements of International Flavors and Fragrances IFF 
(Great Britain) Limited (IFF (G.B. )) for the years ended December 
3 1 , 1967 through December 31, 1968, audited by Kidsons, Taylor £=^ 

CO. , with comparative figures for the year ended December 31, 1965 

shown on the statements for 1967- 

11. Attached as Joint Exhibit 18-R is a copy of an 

Tamiflrv 1 IQ 63 by and between IFF and IFF 
agreement made as Ox January ±, xy j y 

(G.3.)• _ 

12 . Attached as Joint Exhibit 19-S are copies of 

quarterly invoices showing amounts due and payments received by 
iff from IFF (G.B.) pursuant to the agreement made as of January 1, 
1963 (EX. 18-a) for the quarter ended December 30, 1965 and for . 

the years 1966 and 19^7* 

13 . Attached as Joint Exhibits 20-T, 21-U and 22-V, 
respectively, are copies of bank statements for account number 
02735211-2733 of IFF at First national City Bank for the periods 

set forth below: 

Period 


Exhibit No 

20- T 

21- U 

22- V 


Coircnenciog 

12/2/65 

12/1/66 

12/6/67 


Ending 

2/1/66 

2/3/67 

1/4/63 


-2- 



n 


8 


statement 


14. Attached as Joint Exhibit 23-W 
of financial position and a statemen 


is a copy of a 
t of income and 


retained earnings of IFF (G.3.) 

i960. 


for the year ended December 31, 



"(Sgd) LAWRENCE B. .GIB3S EHH 


LAWRENCE B. GIBBS 
Acting Chief Counsel 
Internal Revenue Service 


-3- 





’.T..VV..k, 


CJRST NATIONAL Cl it BAN.v 




International Flavors & 

Fragrances Inc. 

521 West 57th Street 
New York, N. Y. 10019 

A.tt: Mr. Louis Davids, Treasurer 


December 29, 1966 


• n.t„( M,(> T» INITU1.1. p. c. 


^71 

' />?>" 
.'! r3 _ 


Z- 1 &P- 


W E CONFIRM HAVING TODAY BOUGHT FROM YOU THE FOREIGN EXCHANGE DEDCRISEO HUBUHOIK 
ja^CT TO THE CONDITIONS SET FORTH ON THE REVERSE SIDE HEREOF. 


.OUNT- 


: LIVERY. 


f 1,100, 000-0-0 

January 3, 1968 


_TENO? 


Ca ble London. 

2.7691 


ROXER (I5>" ANY)-- 

KINDLY CONFIRM 


THE ABOVE ON THE COPY HEREOF AND RETURN iO US. 


AUTHOAlIia »|CH»fU»« 


at a* to a-M 




) i 


, : • : » 


t 









\ 


' to 


CONDITIONS 


shah. L?on cui .'^1131 -- It d-fjult thereof. VC may. m oe.- etscreuo.i a; -:v-, * . . 

- upon a^a. ,a —< ^ - «7 «"* ° f *' «* 1 “ *“ “ 
UiX i m ’i. 7° C- oa the ds:e of oaeclUtioo over the pacinic pt.ee. . * * 

II. Uc!=i the purchase is aucct’.ed as f ta ^ h ^ r 

;,^4?:W £^?=5S-*3 S'.'SSffi'SSBEr?- 

IrftojiiT u i it OO. h, ttttp.ri o, ,*i (» tte ott =tj M ~ ^ cpfa to, totolto. »., 

•» “ r*« «rS?si? t*. «*^sssf srs* 


•r te - La the ccusuioa or our D.'iain, “ 37 ’ ,* • * • 

>Lbi:7 &&Jor 03 the pxrt of this Biak or w Correspocuea*. 

>j— . . , t . ,. i;.- H *.. -via - ol , r—i ty be or fcrcotne cblrg^'fd herccccer, ^ 

>hs! , j* ,&^?£3SS’SWS isi S££S*«S* 2 (to) «.„.. to,« « *»M ***m «*« ■“ - 

pd^suca or ciisf ous coaieoi. * _ 


t‘ ■?'- V i 


» : • i ‘ 


/ 




Bccor&sr 20, 1967 


?. £ sr2 -t-i Cv~“ac 12.2 C^irpc-Ti t^ctj 
70 Tiao CtrcoS 
Cay York, Uaw York 

Attention: ltr» "Leaser 

Saar £lt*st . 

|&elor.*l Is tV»s odstRs 1 - c£ our esrecaw* ot Sneezer 27, 

+ ».»j !» v»>..-.>• cit^ T;^r. i-«£* 

to you tour./ tor ~-, ? f * * 

thc.t you viu fulfitll tUo obli^-tv^ to daiivc. *~ 

nilUca to Uvst ScCioaal City 5i*nk on Sasassy 3, 1— 
without irocotrrso to us. 

Yours very truly. 


iinisrAVfcicffiws, wavcrs r. rawE/scs isc. 


At 


s. C. P.olA 

Vico rrcsldcti, Finance 


lSZLrs* 
Enel. 


ACCCnCiJ: 


Ry 


/ 


!.•«-•••'. ••'- • I * 

.<• • N i 




•I'U't-lc ; 







30, 1367 


Lecoi abar 


First Kittonal City Bank of Veu York 

55 Wall Street 

New York City, N.Y. 

Act: Mr, E*jwin A. P.elchers 

Centletaen: 


.• Tnls is to inf ora you that wa have thin 
d3 y ^ron international Flnvorc and Pm or an cos , 

L.c. taeir contract with you dated December 29. 195-3 
calling for the cotivary to you o.i January ?, '.SV5 of 
b Et. l.iJvl.Uuy at tha rata of ?2.7691 par pound - 
enouncing -3 yu.J^a.oU.- to bo paic by you c.n that 
cate, ,/e confirm to yn U herewith that wa agree to 
take over liability under the said contract provided 
that you confirn to us that said amount of $3,046,010 
will on. ;:•*!« to us uocn calivery of the pound sterling 
cu Jan. 3, 1963. 


Un understand that International Flavors 
and Fragrances has riven you instruction to rave fie 
said contract transferred to us and wa arc awaiting 
your confirmation. 

Thanking you, ue remain 


Very truly yaurc, 

Ai id IFF?AM CViiF.S cl\S CCY. r f.: nTIOU 


PJL:bn 
Ey tluad 



m* 

I 






I 


rx. 


F l R5T N AT!OuAL Ci s V .3AN I- 


399 Pf^RK AVENUE. NEW YORK 22 . N. Y. 


im m*ct ro»« ouari 


FEC 


> 

o ri 

December 20,C1967 - - 

!•; »~ 
• o 
r i rrj 


Amsterdam Overseas Corporation 

70 Pine Street 

New York, N. Y. 10005 

Gentlemen: 


o 


In reply to your letter of December 20, 1967, this 
•is to confirm that v:e have agreed to your purchase from 
Tnte~natlonal Flavors and Fragrances Inc. their contract Kith 
us therein they have sold to us on December 2 $ v i 960 Pounds 
Ste"' ! ■> nz 1,100,000-0-0 for delivery on January 3, IS 60 at tne 
rate .of $ 2.7691 per Pound. V/e also wish to confirm that \%e 
shall credit your Dollar Account v;ith us on January 3, 19co^_ 
the dollar difference between cur original purchase price Oi. ^ 
02 ?6 C 1 Der Pound and the rate of exchange applied to your 
purchase from us of Pounds Sterling 1,100,000-0-0 uo close 
this contract out. ; 

V/e have also received a letter from International 
Flavors and Fragrances Inc. confirming their sale of this 
contract to you. 

Awaiting your further instructions in connection 


with closing out this contract 


Very truly yours 

Edwin A. Re 1 oners 
Senior Vice President 


-\v-» 


t t- A 70 


f'/ / /._,*/> V r »- ,> % ’ .-J 

■ u 4 v i;ii /1 f • ' * ■. £' •' 

> * / * 


/ 





FIRST NAT!OHAL CITY SANK 


AV 


v** 'IV*. M. V. f'” V 


CCHTiinST ;!a. 


1273 


IN REPLY PLEASE REFER TO 
ABOVE CONTRACT NUMBER 

December 20, 1967 


Amsterdam Overseas Corporation 

70 Pine Street 

Kew Yorlc,N. Y. 10005 


WE CONFIRM HAVING TOOAY SOLD TO YOU THE FORE.GN EXCHANGE DESCRIBED 
HEREUNDER. SUBJECT TO THE CONDITIONS SET FORTH ON THE REVERSE SIDE HEREOF. 

at ion nnn_n_o _ Cable London 





r- — »-pio»N»c; 


16 


. c- . i .u V v«r! r, ; .1-, Fo"'m F-ch.mcr i!cc.i':.*r 4! any timefsl ir-Cl the rate yt-U -re to t-'/ 

1. Snoui'l the Yo. - n —Y-or-tly deposit with in at titu other, as security ior your o. !t<*uo:i, 
thereior, you shil, upon demand Ly ui; *■_*-j i- -t.. "-c-j.Vfj) of the d-:!ine(s). In dciault thereof we may. at our o;.t:cn 
cash or its equivalent in an xnou-t su.ucu.it to_ c o.>* - - x ■ ,\.L t0 us f or a:; ,] v ,itl pay us tipo.t demand. an amour.: e:'ial 

at any time thereat ter, cancel the ‘ ? •„ .^'-.'n'exchanre as of’the date ot cancellation and the sale price cuci- 

to the <liitcrer.cc between the siu.l marV.e, ;r.-.e o. su... 2 

puted at the rate r.aw in effect as set tort.v on the reve.»e -o. r.-.eo . 

II If an, FOREIGN CORMXCY OtECXJ; 

us in all respects tor the account or the Paye. U -» *-•,**» i.» oiroe. wta co c cheek. Tbs check shill be 

acts or failures to act on the part or tne Paye.r or (b)>«£-■«»♦ ^.^^olherlhan tha? of die place oi pay.-_er.t as indicated 
presented promptly to Uses tayin? rate of the Payer for checks of that currency on tne cate 

thereon, it shall be payable to. ih*hoid«.Ue-eo - ,.L * is , Vlith the Payer and pays all its coaxes in conaesuor. 


uui ujouwici w* ----- » . .. . ^n n .» r nnri *n:ul net DC uaCiC IOr errors. s ui ua —*'• 

sage(s) relative to the tfansfer m «pU»t la^ j-- * telephone or any other means of transmission, or for 

transmission oi any such ®eis«.,e(s) oy iMgnj.1 , YTI—iYcn.’We ,^ ay c C»cic the Paver at any time with the amount to be 
say total cr partial suspension «t a oy sueh m^s ^ ^ tfae \ 0 credited as being held by us in ail 

transferred (or its equivalent) ind'as*ubiect^to its c*d J and control, ar.d we shaU be without liability ior any (a) acts or 

respects for tne account ot tne r& } cr and as .uoj.., iO - . - ^ Payer, or (b) failure oi the funds to reacn 

failure. to .act (delusive of «* *al«™ »’to be transferred, it shall fce payable 
the Beneficiary, n the transte, is o. curre-^ o-e. J: buying „ te 0 f Payer for the currency transterred, unless 

to the Ber.enciary o tne cuxr-c-/°*^'1./“ '{.a i” 3 charges in connection tiierevrith. In event no payment o: ue 

the Beneficiary arranges 0 -herwue w>to - > .“ r-.'.- .-a votl shall have requested a refund, we will endeavor to aouty 

amount to be transterred snail ^ -“ttfft?.* uVoi wnfirmxtioc byfhe Paver of such cancellation and when the 

the Payer to cancel the transaction and upon ^ r e.?_t o.^us orJ^retaen credited to it relative to the transfer, we will, sub¬ 
layer ah all have naoe ireely ~ef led the amount of the transfer to you, less our expenses and those of 

ject to any o£=ial regulations men app.icao.e u...e.o. Debars it shall be optional with us as to wr.ee-.;r re- 

Udted^mw* DoUar^at^u/buv-lcg'rat^for^die araoiint^f'foreign cnSreney.cn the date of refund, or 
fund will be made (») in Umted h.ates ^vouar at -1. ^ p- Vir 0 . S ome other urar.cn or correspondent in tne 

gj&t V& '££rS %&£&£«- «* - ^ " 


country to vrhicii Ui® tranaicr sent, —-- 

IV. If circun^uncm.beyond our central jtajiji ^ 
within the tune sp 


--jpecined for tne dJi..ry - ^ ,v. foreign exchange cot theretofore delivered hereunder may, at 

^r^do^be S ^4^^ e by;^ iro^Vou‘at our"men cuprate ior cable transfers oi auch foreign exchange and the account, 
between us «ha'.l thereupon be adjusted accordingly. 

... . __ D ; g— i- or liability for which you may be or become obligated rela- 

i,« 1,‘ta'L™. fa «S5"il oi ™, teS-SdA. Oto tmm ™= 1 . U (.«) ». or m, »»».(.) 

hereafter come into our pO MCOioa or uuaer our ccoxo*. 



% 






amstesoay. OVERSEAS COn?OKA; IO.\ 

7 0 PINE STREET 
New YoaK. N. Y. ".OOCS 

•• ' • ’ Dlcsr <*■;» JO 


Intcrnatior.il flavors £* 
521 Vest 57th Street 
New York, N.Y. 1G01S 


err.grar.ces Inc 


Dec. 21, 19 


DEAR SIRS: 


L2U* NVE ENCLOSE HEREWITH OUR CHSJCK 
(13 PLEASE CHARGE OUR ACCOUNT 


.. Three Hur.crec eighty-seven tnousa.ua ana uO/^Cu- 

IN THE AV.O JX i Or - 

r—) . W ■ 3 o 7 ,uvw.U 

- * □ _MAIL * . * * 

—, rn ADVICE, TO THE ACCOUNT Or 

LJ WHICH KINDLY CREDIT, UNDER L_! CAGLE • . .. * 

Es. in payment o.- • purchase price for pound sterling contract bought* 

• • . froil you on Dececber 20, 1967. * 


• YOUaS VERY TRULY. —' 

AMSTERDAM OVERSEAS CORPGR 


O t». 
• O 





7 nr rr O R A N D O 

| I v« 1 ‘ __ 

Dcp! 

f . Louis Davids 

Dcp* 

erbert G. Reid 

, «■ c tpr iinr Contract 

r l" or ;: — p —" 


3^ 


'Dec- 26, 19 




o^crerdan Overseas 

^tclosed is VCM.U .000^; “V.:-;.. *• ««. ' 

;orporation ox our Stela .g . ^ caplta l gains 

^*'"— 11 * this sale is subject to ta Kavard when calculates 

rra^^is sHouid ,e -oorno . 

ta te tar returns. . ; / 

Lerbert ^ e ^ d * 

• ■»__ «• TT 


Vice-President finance 


HORilde 

CC: Ton Havard 


Enel os urc 



1 ' 

>.• /! -‘urn 


\ J 1 / O rcrit/lAUflt 


I f.t I'i'Ua l... J,\l 

• il AllllUl/ 

STATEMENT or I-IHAMC1AL POSITION 


piti - MfUf Yii* 


JJ'o.Ol) « 

’ 100.0 

yw ■****•■' .wn^ U^^y w iw r 

/y,Jo^ 

/op, o op 
/A,f n l 
J/J. J & J 
(. 9 dV/ ) 

/ 0 0)7 J 
7 < 

. /A o’ / I 

*»■ J ( L 

-TA 7 , ‘k t, + 
or oil 

lli-'t'i /.Olf'lQO , 


•Oy/i> 
hy r<H 

nr'f 

n.rjo 

J >lo3 Jf 
l/‘ _ 3jy.J lc 

tf/j-tiL <p.(>y}n. 


at yy? 
bf< f r/ 

{iUJl* ) 


/oJjjAfl 


nffi 
ji ; +J 


_J• _ J/ 077 

100.0 OoW7J 


Account 

Hu mber 

7901 '09 
. 7770 
7950 90 


NjOOO 
• 1)00 
<>1701 
ci? 10 
M7I9 
' Cl 770 
onto 

01770 
1700 ■ 
1770 
•l 1300 
1400 


7011 

7017/13 

7070 

7030/7710 

7040 

7070 

7100 

7190 


1500 

1550 

1601/10 

1603 


7310/60 
2330/50 
7370 
7300 
2390 . 


ShereheldfM 1 Equ ity 1 |1 

Cnpilnl S>oclc lltued onil Oulilondlng 
Cop!lul In Eictu cl Pop Volin 
Retained Eotningi 

1 alat Shareholder ! 1 Equity . ’ 

Cyritnl Anil1 

Coth In Bankt and On Hond 
MorVelable Securltioi 
Nolei Receivable - Trode 
Accounli Receivable - Trode 
Allowances lor Qod Oebli " 

. Accounli Receivable - AIIMioiet ■ 

Accounli Receivable - Employee! 

Accounli Receivable - Ollier • •, 

Accounli Receivable - DrawbackI 
Accrued Inteiotl Receivable 
Invcnlorioi • • ■ 

Propoid Eiiptnioi onj Dffcrrea Charge! 

Total Cuironl Anoli • 

Currenl Llnblllllti 

Noln Puynbli - OonV/Dnnl Overdrolll 
Nolo I PnynbU - Trode & Ollier 
Accounli Pnyuble - Trade 
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eceaber 22, 1966 


sterling Protection 


Dear ?^ees: 

Today Lou Davids and I have had a long discussion re: the above-indicated natter 
-•and have studied intensely your letters of November 22 and December 5 which dealt 
■ with this subject. While both of us feel your position is correct insofar as the 
ultimate economic reality is concerned, we nevertheless believe that there^is a 
■■ practiced, problem of balancing possible foreign exchange losses on devaluation of 
.sterlirc: with hedging profits. If you look at the problea this way, and franx-y 

- pa are "concerned with not reporting substantial foreign exchange losses if ster- 

- ling goes, it is necessary to hedge against the entire emount of the exposed net 
current assets since these will have to be written down in terms of dollars if 
there is a unilateral devaluation of the U.K. currency. Accordingly, we recom¬ 
mend that the amount of the hedging transaction be sufficient to eq.ua.-, on an 
after-tax basis, the amount of the exposed net current assets in England. Spe- 

ically if v»e purchase in Holland a contract to supply the sterling equivalent 
of U S.$3*000.000 one year from now, the after-tax protection ^’ill be 53> of this 
amount or aporoximately $1,600,00-3 which gives us reasonable p cectioa of the 
...anoroxinately $1,500,000 of exposed net current assets of IFF-u.K. Basing mysel_ 
_.on" a cuotation I received from First National City Bank today, the difference _ 
between spot and one year sterling is the equivalent of 3/4 ° r !/» assuming 

this differential will prevail at the date we would have to cover, the contem- 
... plated transaction would cost us around U.S.$22,500 or U.S.$12,000 after taxe3. 

* „£ believe that the protection to be gained makes this relatively small expense 

’ very worthwhile. 

If you are in agreement with the proposal I ha-re set forth above, you can consider 
this as an authorization to proceed with this transaction. I believe tne amount 
-in question should also he sufficient to protect the exposed sterling assets of 

IF?-Nederland. 

1 am not at all sure that the Dutch company or even IFF-Europe should be required 
to foot the bill, whatever it ultimately turns out to be for this hedging trans- 
7 action, since it is really done for corporate financial rather than for operating 

• • purooses. Since we presumably will not have to pay anything until th_ expiration 

of the future's contract, we will have plenty of time to discuss where tne ulti¬ 
mate expense should be recorded. Of course, if there is a devaluation, the gain 
would have to be included with the European operations to match the loss in tne 

U.K. 






Mr. C. J. Ragetlie 


- 2 - 
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December 22, 1966 


asaas tssgBZrSSss&S- 

tS‘ 3 A o Vi? 'iSicat^d ahcve .e give coo^ideratia^to 

affecting tee transaction throngs .,ea lork ,,e ^stNitiocal City Bank in 
should covsr ior trro yesurs xnscS3.d oa. one.* 

N^ YoS ad^ses tbat this nay be possible for a per annum cost of .85,.. 




__ ^ —, 


H. G. Reid 


KGR:p? 


cc: Mr. R. D. Peachey 
Hr. L. Davids 
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THE CLERK: Docket Number 7768-70, International 

1 

•1 

Flavors and Fragrances, Inc. ilay we have the appearances, 


3 

please? 

I 

4 

MR. ROWE: Your Honor, my name is George Rowe, Jr. of 

I 

5 

the firm of Fulton, Walton and Duncombe in New York City and 


H 

I appear for the Petitioner. 


7 

US. WESTSN: Marion L. Westen. 


8 

MR. DILL: Warren W. Dill. 


9 

US. WESTZN: For the Respondent. 


10 

THE COURT: All right. The parties have a Stipula¬ 


11 

tion? 

I 

12 

US. WESTEN: Yes, we have an original and one copy of 


13 

a proposed Stipulation of Facts. Exhibit 12L, Your Eon is 


14 

an inter-office memorandum and we expressly do not stipulate 


15 

to the legal conclusions contained therein. 


16 

THE COURT: Stipulation will be received and made a 


17 

part of the record. Exhibit numbers are — 


13 

US. WESTEN: Exhibits 1A through 13N. 


19 

THE COURT: Exhibits 1A through 13N. 


20 

(Whereupon, the aforementioned documents 


21 

were marked as Joint Exhibits Numbers 1A 


22 

through 13N for the purpose of identifica¬ 


23 

tion and received into evidence.) 


•>-! 

TI1E COURT: Do the parties wish to make an opening 


27 

statement? 


m—m 








I 


MR. RO?.'E: Yes, Your Honor. As I've stated, I 


i 

I 
j 

represent International Flavors and Fragrances, Incorporated, 
a New York Corporation, the Petitioner here and sometim s we 
will refer to that corporation as IFF. IFF is a manufacturer 
of flavor and fragrance products which are use I by other 
manufacturers to impart aroma or flavor to their product. 
IFF’s facilities are located in the United States. It owns 
the stock of other companies throughout the world which do a 
like business in their respective territories. IFF publishes 
to its shareholders only consolidated financial statements, 
that is, the balance sheets of the various subsidiaries and 
their income statements are all combined with those of the 
parent company, IFF, into a single balance sheet and a single 
income statement which is always expressed in United States 
dollars. There are no published individual statements. In 
other words, IFF's investments in or interests in its 
subsidiaries are reflected and reported by the use of 
consolidated financial statements. 

At issue in this case is the proper tax upon a gain 
realized by the Petitioner in a transaction which took place 
in the year 19G7 and the amount of tax in controversy is 
approximately $74,000.00. The circumstances giving rise to 
that transaction are as follows: As I stated, IFF has 
investments in subsidiaries which own facilities and do 

t 

! 

j business abroad. One such subsidiary is IFF Great Britain, 

I 




I 


Limited, English Company. In late 1966, IFF officials were 
concerned that the pound would be devalued. The effect of 
devaluation would be to adversely affect IFF's investments in 
its British subsidiary as reflected and reported in the 
consolidated statements to which I refer. This would 
naturally occur because figures previously translated at the 
old rate would now need to be translated at the new lower 
rate. Obviously, the dollar figures would be lower than if 
the old rate remained in effect. To offset this possible 
adverse effect, IFF, on December 29, 1966, entered into a 
contract with First National City Bank.. Pursuant to that 
contract, IFF sold to that bank, one million one hundred 
thousand British pounds, delivery to be made on January 3, 

1963 which was approximately 15 months later. The bank 
agreed to pay for those pounds upon delivery, $2.7691 per 
pound. On December 29, 1966, the rate of exchange was 
2.7913 per pound spread between those two, amounted to 
approximately $34,000.00. That is, at the time the contract 
was entered into, December 29, 1966, the spread was 
approximately $34,000.00. The pound was, in fact, devalued 
November 17, 1967. The official rate went from $2.80 per 
pound to $2.40 per pound. Shortly thereafter, in December of 
that year, IFF, instead of waiting and closing its transactio 
with City Bank, sold its contract with City Bank to 
Amsterdam Overseas Corporation. At that time, the difference 




I 


6 


between the current rate at which pounds could be bought and 
the price to be paid by First. National City Bank upon 
delivery of the one million one hundred thousand pounds on 
January 3, 196S, was approximately $397,000.00. In other 
words, IFF, at that time, had a potential profit of that 
amount on the contract. Amsterdam paid IFF for the contract 
exactly $387,000.00 or approximately $10,000.00 less than the 
potential profit on the contract on that date. On that date, 
of course, that profit could have shrunk or increased 
depending upon further changes in the rates of exchange. 

IFF sold the contract for good business reasons . 
including tax reasons. We say that capital gains rates are 
applicable because the contract was a capital asset within 
the meaning of Section 1221 of the Code. We say that 
Petitioner held it for over six months and Petitioner sold it 
without recourse thereafter. We say, under those circumstance 
the law is that we're entitled to capital gains treatment of 

the transaction. 

THE COURT: Ms. Westen? 

MS. Y7ESTEN: Mr. Dill is going to make the opening 
statement, Your Honor. 

MR. DILL: Your Honor, the deficiency in this case 
is in income tax for Che taxable year 1967. The issue before 
the Court today is whether the transfer of an agreement 
which provided for the future delivery by International 
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Flavors and Fragrances, at a specified exchange rate of 
British pound sterling is a long-tern capital gain in the 
amount of $387,000.00 as reported by IFF or a short-terra 
capital gain on the short sale of the pounds themselves as 
contended by Respondent. Alternatively, Respondent contends 
it was a hedging transaction taxable at ordinary income rates 
The essence of the transaction is as follows. On 
December 29, 1966, First National City Bank agreed to purchase 
from IFF one million one hundred thousand 3ritish pound 
sterling at the exchange rate of $2.7691 per pound,delivery 
to be on January 3rd, 1968. On November 17, 1967, devaluatioii 
The British pound sterling was devalued $2.40S0. On December 
20, 1967, approximately one month after the devaluation of 
the pound and just two short weeks before the January 3rd 
date specified in the agreement for the delivery of the 
pounds, IFF transferred its agreement with First National 
City Bank to Amsterdam Overseas Corporation for $387,000.00. 
Amsterdam was to fulfill IFF’s obligation to deliver the 
one million one hundred thousand British pound sterling to 
First National City Bank. 

Now, the Petitioner would have us agree that he may 
term what would be a short-term capital gain into a long-term 
capital gain by simply transferring this agreement to a third 
party prior to its maturity {late. To agree with such ?. 
theory would be to completely ignore the Congressional purpostj 







[ 

00 

CO 

O 

1 

i 

for enactment of Section 117, the forerunner of Section 12.>3. 

o 

The Legislative intent behind Section 1233 was to close a 

:* 

loophole whereby taxpayers manipulated the holding period for 

4 

property in connection with short sales. In view of this, it 

5 

would be inconsistent with Code Section 1233 to hold that a 

I . *i 

taxpayer could convert what would be a short-term capital 

7 

gain at a time when each short sale contract matured, into a 

8 

long-term capital gain at some earlier date. 

9 

To support the position taken by Petitioner would be 

10 

to extract the very backbone from Section 12o3 and to write it 

11 

out of the Code. 


The issue presented here today and embraced by a 

- 

unique set of facts, is somewhat novel to the Court blit not so 


to the astute tax planner who is constantly challenging 

15 

provisions of rhe Internal Revenue Code in that his only 

16 

concern is to comply with the letter of the law wnile 

17 

disregarding the spirit of the law. 

IS 

THE COURT: Thank you. Call your first witness. 

19 

please. 

20 

MR. R07TE: Your Honor, would this be the appropriate 

21 

time to respond to a subpoena? Mrs. Westen suggested that I 

• V> 

do it after the opening statement. 

2 5 

MS. WESTEN: I can submit the original subpoena to 

24 

the Court at this time as to the materials that were 


subpoenaed. 





THE COURT: Now, is there any problem with this 


subpoena? 


MR. ROWE: No, I don't think so but I'd like to 


respond to it. 


THE COURT: I don't think we can get into the question 
Counsel. You’re just going to physically respond to it, is 
that it? 

MR. ROWE: What question is that? 

THE COURT: As to how much of this might be relevant. 

MR. ROWE: Oh, no, that's not at issue. I just 
would like to say on item one, the minute books that are here, 
I produced the minute books for 1966, '67 and '6S. 

THE COURT: Let me ask — Ms. Westen, is the Govern¬ 
ment's position based on the contention that these people 

were traders in currency? 

MS. WESTEN: No, Your Honor. The Government's 
position is based alternatively upon the position that this 
transaction represents a short sale or alternatively that it 
is in the nature of a hedging transaction. If I can give 
Your Honor a little background, at page 10 of Exhibit 2B, 
reflects that during 1967, British International Flavors and 
Fragrances engaged in the following transactions with the 

I Petitioner and it says one and a quarter million dollars just 
! during that year. Sales of stock in trade to the Petitioner 
havin'-” a value of $540.00, purchases of stock in trade from 


0 



1 
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r 

1 

the Petitioner having a value of $835,173.00, payment of 


e 

compensation to the Petitioner for addition of technical 


i 

know-how and like services in the amount of $374,188.00. In 


l 4 

addition to the direct transaction between the Petitioner and 


5 

British IFF, page 10 of Exhibit 2B discloses the following 

! 

’ 

transaction agg egating in excess of $500,000.00 for 1967 


. 

) i 

between British IFF and a corporation or corporations 


8 

controlled by the Petitioner. Commissions received by British 


y 

IFF from the controlled corporation in the amount of 


10 

$1480.00, payment of compensation for technical know-how and 


n 

like services from IFF to the controlled company in the amount 

1 

12 

of $59,508.00, payment of commissions in the amount of 


in 

$22 903.00 by British IFF to corporations controlled by 


14 

THE COURT: Let rae interrupt you, Ms. Y/esten. If 


15 

they're paying them in dollars to British IFr 


16 

MS. WESTEN: Well — 


17 

MR. R0Y/E: That's why we would like to respond to the 


18 

subpoena. 


10 

MS. WESTEN: Well, this is part of the question, 


2'» 

Your Honor. 


21 

THE COURT: But this is all a matter you can argue 


■>■* 

| in the brief. Before Brett and Woods, almost all the 



companies were doing this and I assume probably a lot of them 



were doing it through foreign subsidiaries now. 



MS. WESTEN: Well, it's our position, Your Honor, 






I 


11 
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that where you have transactions in the pound sterling area 
of almost two million dollars, this would not include any 
transaction — this does not include any transactions in the 
pound sterling area for the year between the Petitioner and 
unrelated third parties that — in essence, what you've got 
is an item of inventory which is as much an item of inventory 
as any other item of stock in trade which the Petitioner might 


have. 


THE COURT: Wasn't that argued a long time ago when 


National Cash Register and the first of the so called 
internationals used to do this as a regular course every time 
they made a sale and the profit at home? I believe the 

Government won on that case. 

MS. WESTEN: The point, Your Honor, is not how it 
was argued but the evidence should be in the record ^^orn a 
basis for argument. 

THE COURT: You're free to put any evidence you'd lik 
I would think the parties could stipulate as to what the poun 

transactions were between these taxpayers. 

MR. ROWE: Your Honor, may I address myself to that. 
We have done exactly that. IFF is a U.S. company. It doesn' 
bill in foreign currencies, it bills in dollars. She's 
trying to make the point that this is a hedging transaction 
| but how can you hedge against dollars when you have dollars? 
i You'd have to have pounds. 
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THE COURT: I have no difficulty finding this is a 
hedging transaction because I happen to know that before 
Brett and Wood that practically all American Companies doing 
business abroad hedged in just this manner. They didn’t have 
their foreign subsidiaries do the hedging. They had to do 
the hedging. 

US. WESTEN: Well, the point is that when you're 
doing the hedging and when you’re going to be affected by a. 
fluctuation in the value of the currency, the hedging item 
represents an ordinary asset and it’s not a capital asset so 
that even if you assumed the sale of the contract, it is the 
Government's position that this would generate ordinary 


income. 


THE COURT: Well, it’s my recollection that dependent 
on whether or not you matched your hedging with your foreign 
transactions — 

US. WESTEN: Which, Your Honor, is part of the reason 

why we subpoenaed these records. 

THE COURT: Well, I would assume that you would have 

known that before you issued the notice of deficiency. Us. 
Weston. Now, you've got the records, what are you going to 

do with then? 

MR. ROWE: Well, Your Honor, may I say this? This 
company was audited, of course, in 19G6 and all the records 
were made available at that tine. Likewise, the agent came 



13 


up the other day and we made available to him all of our 
records. We haven’t brought every book and record of 
International Flavors and Fragrances down here. We’d have 
to bring down a moving van. Ms. Westen, your agents are free 
to look at these at any time but no point would be served by 
bringing them in. We did bring in, we had understood from ray 
conversation with Ms. Westen, what she was after here and that 
is a record of the transactions in pounds in which this 
Petitioner engaged in. 

MS. WESTEN: I wasn't after records for transactions 
in pounds. My subpoena expressly reads, the original books 
and records of account relating to the Petitioner s 
transactions in the pound sterling area during the years 1936, 
1967 and 1968 which resulted in obligations due to or payable 

i 

by the Petitioner. 


THE COURT: What do you mean in the pound sterling 


area? 


MS. WESTEN: I mean an area in company with business 
entities to whom or for whom the national currency is the 
British pound sterling. And therefore with reference to 
which the prices would be determined, whether they're billable 
in dollars or whether they're billable in pounds. 

MR. ROWE: You can ask my witness. He’ll know those 
answers. But, in any case, Your Honor, I must say that when 
I got this, I had a little trouble with that language too. 
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The same language was used in a letter earlier requesting 
information. Y?e have no objection to having all these records 

opened to her. Ker agent has had 

THE COURT: Well, why don't you send an agent out and 

have him get the information you want, Ms. Westen? 

MS. WESTEN: My agent wasn't shown the accounts 

receivable ledgers and — 

THE COURT: Counsel has said here in open Court that 
he's perfectly willing to let the agent get any information 
he wants. Y7e can't sit here and start pulling teeth. 

Why not — 

MS. WESTEN: Because we're entitled to have the 

original evidence in the Court Room. 

TIIE COURT: Well, we have a ruling with regard to the 
Stipulation, Ms. Y/esten. Now, we'll receive what the parties 
have presented so far and the case will be continued to 
permit the Government to send the agent out and examine these 
records and determine what can be stipulated and what can t. 

MR. ROWE: Do you really want to do that? 

MS. WESTEN: Yes. 

THE COURT: Let her do it. I've found that it's much 
easier to agree with ladies than to try and change their 
minds. 

MR. ROY/E: When would you like us to return. Your 


Honor? 





I 


is 37 


1 

1 1 

THE COURT: Well, I don't know. You can advise us 


o 

soce future date when Ms. Westen is satisfied. So the case 


3 

will be continued. I'll keep jurisdiction since you’ve put 


4 

in all of this. I corae up here regularly so case will be 


5 

continued and it's the Court's understanding that Mr. Rowe 


6 

will cooperate and make the information available to the agent 


< 

• 

to assemble the type of statistical data that Ms. Westen is 


6 

interested in. 


9 

MR. ROWE: We've already done that. Your Honor. 


10 

THE COURT: Well, if you have — 


11 

MR. ROWE: It was done on two different occasions. 


12 

THE COURT: Well, let her submit a stipulation to you 


13 

but I'm not going to sit here and go through the records. 


14 

Ms. Westen. You know the rules of our Court as well as 


15 

anybody. 


16 

MR. ROWE: Would it be possible to proceed and then 


17 

continue the balance — 


18 

THE COURT: Well, what is there to proceed on other 


19 

than that. Counsel? You don't have any more stipulations. 


20 

MR. ROWE: Well,-we have one witness here who would 


21 

like to explain why we did — 


■>•> 

THE COURT: I think maybe before we hear the witness. 


23 

Counsel for the Respondent is going to have to be prepared 


24 

with the information she'll need to ask the witness questions 



That's the only problem I see. There's r.o use in calling him 









twice. 


MS. V/ESTEN: I would assume, a our Honor, that if it s 


:? documentary evidence which we're going to have set out in 
schedule form, there would be no objection as far as the 
Respondent is concerned in permitting the v/itness to testify. 

THE COURT: All right, but you're not going to want 
to recall him then after you get these records? 

IIS. WESTEN: Well, that can’t be determined 
THE COURT: Then we'll wait until after you determine. 
10 So, v/e’ll continue this case until the parties are ready for 


11 trial. 



MR. ROWE: I'm ready, Your Honor. 


• TIIE COURT: We'll recess until 1:00 o'clock. 
(Yrnereupon, the case was closed.) 
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I 


3 

1 THE CLERK: Docket Humber 7768-70, Intei-national j 

- Flavors and Fragrances, Inc. Your appearances, please, 

, i 1 

’ gentlemen? 


4 


t; 


i 

6 


•J 


10 


HR. ROWE: My name is George Rowe, Jr. and I'm a 

, 

member of the firm of Fulton, Walker and Duncombe and we 
represent the Petitioner International Flavors and Fragrances, 
Inc. and on my left, Your Honor, is Hr. Michael Gaynor, one of 
my associates. He has applied to the Tax Court for permission 
to practice before the Tax Court but that’s not been acted 
upon yet. 


11 


12 


hi 


14 


15 

1G 


17 


IS 

111 


20 


21 




24 


MS. WESTEN: Marian Westen. - ~ . > 

MR. DILL: Yfarren \i. Dill for Respondent. 

MR. ROWE: Your Honor, we have a further stipulation 
a supplemental Stipulation of Facts, Exhibit 14-N, Joint 
Exhibit 14-N through 23-W. 

THE COURT: Be received and made part of the record. 
(Whereupon, the aforementioned documents 
were narked as Joint Exhibits 14-N through 
23-W for the purpose of identification and 
received into evidence.) 

MR. ROWE: Your Honor, there are certain of the 
Exhibits here which, unfortunately, are not clearly legible. 

As a natter of fact, some of them are very difficult to read. 
What I'd like to do is provide more legible copies and submit 
them to the Court and I'll work that out with ?Is. Wes ten, if 



42 


4 


I 



1 

1 

that’s agreeable to you. 

»* 

THE COURT: That will be satisfactory. 

:i 

MR. ROV/E: In the original Stipulation, on p ge 2 of 

4 

the first Stipulation, there is a reference, in paragraph o. 

.j 

to an Exhibit B-N, it should be 8-H and I note in the 

1 

transcript also, there’s a reference to — that's in the 

i 

Stipulation, Your Honor^ the original Stipulation, there’s a 

8 

typographical error. There is a reference to 3-E and it shoulc 

» 

be 8-N and on page 2 of the transcript of the first hearing 

10 

on April 30, there is a reference to Joint Exhibits 1A through 

11 

13N and ny attention is called to the fact that it should be 


1311. I only have one witness to call. I'd like to call Mr. 

14 

Morrison. 

14 

JAMES MORRISON 

15 

a witness herein, called by the Petitioner, having been first 

16 

duly sworn, was examined and testified as follows: 

17 

TIIE CLERK: Would you state your name and address 

IS 

for the record, sir? 

10 

THE WITNESS: Janes F. Morrison, 25 Strickland Place 

20 

Manhassott, New York. 

21 

DIRECT EXAMINATION 

■ij 

BY MR. POVTE: 

•r‘ 

O Mr. Morrison, are you employed by the Petitioner in 

2» 

this case, International Flavors and Fragrances, Iuc.? 

. % * 

[ 

A Yes. 





co 

I 

3 

I 

Q In what capacity? 


o 

A Comptroller. 


i 

i 

a j 

Q Would you state your duties? 

I 

4 

A I m responsible for all the accounting operations of 

I 

5 

the corporation world-wide. 


K 

Q Can you state your education and your employment 

I 

7 

prior to IFF? 


6 

A I have a Bachelor’s Degree in Economics, a Masters 

I 

<> 

of Business Administration in Finance and a CPA. I was 


$ 10 

Accounting Manager for Freighter Mall Corporation. Division of 

I 

11 

Basic Products Corporation, Assistant Vice President and 

1 

32 

Assistant Vice President and Assistant Comptroller Northwester: 


13 

National Insurance Company, Comptroller of Utechtic Corporatior 


34 

and just prior to joining IFF. various capacities at Sterling 


1G 

Drug. 


lb 

0 You v?ere employed by IFF in 13 


17 

> 

o 


IS 

Q It’s been stipulated, Mr. Morrison, that IFF is 


10 

engaged in the creation and manufacture of flavor and 


20 

fragrance products used by other manufacturers to impart or 


21 

improve flavors or fragrances in a variety of consumer 


• (•1 

products. IFF’s physical facilities, that is, its 


23 

manufacturing facilities, its research facilities and its 


24 

offices are located in the United States; is that correct? 


. 1 " 

A Yes. 






Q Does IFF hold stock in other companies incorporated 
in foreign countries which do a like business in those 


* 

!countries? 

A Yes, it dees. 

Q Does IFF hold 100 per cent of the stock of such 
company v/hich is incorporated in Holland? 

A Yes * 

Q What’s its name? 

A International Flavors and Fragrances, IFF Nederland 


Q And does that company own 100 per cent of the stock 
of an English — of such a company in England? 

A Yes. it does. 

Q What is the name of that company? 

A International Flavors and Fragrances IFF, Great 
Britain, Limited. 

Q And would 70 U please briefly describe the British 
company’s physical facilities? 

A Yes, they have flavor and fragrance compounding 
facilities and creative research facilities, administrative 
facilities in Enfield, England and their own chemical fragranc 
i aud flavor ingredient manufacturing facilities in Haverhill, 


England, 


Q This company has been in existence for a long tine? 


X 


A 


45 


7 


l Q Do you remember approximately when it was 


:? 

4 


.) 




8 

l» 

10 

11 


incorporated? 

A I think back in the 20s. 

Q Most of IFF’s sales, that is, the Petitioner's sales 
in and around 1966 and 1967, are made to U.S. customers, is 
that correct? .... 

A Yes, they are. 

Q Coming back to the question of IFF subsidiaries for 
a minute, Mr. Morrison, will you please list IFF's foreign 
subsidiaries in I960 and 1967 and you may refer to any notes 
that you have. -*4 


12 


i:> 

14 


MS. Yi’ESTEK: Excuse me. Your Honor, we have all thos^ 
295Gs in the record and I think they would show all the 
subsidiaries that the company had. 


MR. ROWE: Well, I don't know that. You may go up 


1 (» 

17 

IS 


and show it to the witness. 

THE WITNESS: 2952? 

MS. Y/ESTEN: 2952, right. It's information with 


respect to controlled foreign corporations so we’ve got 
something in the record which would indicate those corporation* 
which are directly or indirectly controlled by the Petitioner 
in this case. 


MR. ROWE: Is that so, Mr. Morrison? 

THE WITNESS: Could I just take a look at that? 
MR. ROY.'E: I’ll accept that, Your Honor, without 



1 

00 

CD 


i 

] 

requiring the witness to list them again. 


•) 

BY UR. R07FE: 


3 i 

Q Now, Ur. Morrison, does IFF in published financial 


l 

1 

“t 

statements reflect its investment in or interest in these 


.1 

various foreign companies? 


r* 

A Yes, it does. 


i 

Q How does it do so? 


6 

A It takes the local currency statements, translates 



then to dollars and then consolidates the figures v/orld—wide. 


10 

Q All right, that is, you take the figures from the 


11 

various subsidiaries and you consolidate a balance sheet and 

... — 

w - * 

r_* 

consolidate a profit and loss statement? 


13 

A That’s right, in dollars. 


14 

Q In dollars. Are these financial statements 


15 

published regularly to IFF shareholders and the public 


16 

generally? 


IT 

A Yes, they are. 


i; 

Q Are individual statements published and made 


r* 

available? 


L*'» 

A No, they are not. 


•i* 

0 Yfny does your company only publish consolidated 



i 

1 statements? 


j:; 

A Because that's what the shareholders and investing 


• » • 

_ T 

public are interested in, the consolidated world-wide dollar 



i figures of the company. 

i 

j 

i 
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9 


UR. ROWE: I ask the reporter to mark as Petitioner ’ sj 
Exhibits 24, 25 and 26, financial statements for those years, 
v/hat are purported to be financial statements for those years 
for International Flavors and Fragrances, Inc. 

MS. WESTEN: Would you like to identify theca by year, 

Mr. Rowe, for us? 

MR. ROWE: All right. Exhibit 24 would be 1966 and 
I'm only marking the financial statements. Exhibit 25 would 

be 1967 and 26 would be '6S. 

THE CLERK: Petitioner's Exhibits 24, 25 and 26 for 

identification. 

(Whereupon, the aforementioned documents 
were narked Petitioner's Exhibits 24, 25 
and 26 for the purpos of identification.) 

BY MR. ROWE: 

Q Mr. Morrison, I show you Exhibits 24, 25 and 2o 
identified as financial statements, consolidated financial 
statements for IFF for those years and ask you, are those the 
consolidated financial statements to which you referred? 

A Yes, they are. 

MR. ROWE: I offer them in evidence. 

MS. WESTEN: We've soon them and have no objection. 
THE COURT: Be received. 

TIIE CLERK: Exhibits 24, 23 and 26. 

(tfhereuoon, the aforementioned documents. 






I 



O 

H 

CO 


1 

heretofore narked as Petitioner's Exhibits 


•» 

24, 25 and 20 for the purpose of identifi¬ 


1 • 

cation, were received into evidence.) 


4 

BY MR. ROWE: 


a 

Q Ur. Morrison, was IFF's financial staff concerned. 


i; 

in and around November, 1966, that the English pound night be 


l 7 

devalued? 


8 

A Yes, they were. 


9 

Q And that concern led to IFF's sale to First National 


10 

City Bank of 1,100,000 pounds for delivery against payment in 


11 

1968; is that correct? 



A Yes, it did. 


13 

ICR. DILL: Your honor. Respondent would like _to 


14 

object to this particular line of questioning since the record 


1 

has established that Mr. Uorrfson was not with IFF during that 


16 

year and has no knowledge of his own as to their concern at 


17 

the time. 


18 

THE COURT: The objection is sustained. 


19 

BY UP.. ROUE: 


20 

Q Mr. Morrison, have you had occasion to review your 


21 

company's records in and around that time, 1966, that is? 



A Yes, I have. 


23 

Q And is that the basis for your statement that there 


24 

was concern on your company’s part that the pound might be 


?/ .• * 

devalued at that tine? 

• 
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ii 


Yes. 


9 

10 

11 

12 

13 

14 


UR. DILL: Your Honor, Respondent objects. Vfe would 
like to know if the records he refers to are in the Court Room 


today. 

THE COURT: I think,Mr. Rowe, the records of that 
would be the only evidence of concern. I’m not sure that any 
of this has relevance to the case. 


15 

16 
IT 
15 
If 
20 
2i 


UR. DILL: Your Honor, Mr. Morrison wouldn't be 

qualified to identify these records anyway, if he wasn't there, 

THE COURT: He's custodian of the records now. He's 

* 

an officer of the company and qualified for identifying record! 

if the'records are here. 

MR. ROWE: I ask the reporter to mark — 

TIIE COURT: We'll mark the record and we'll mark it 
for identification and then when he offers it in evidence, I’l 
let you state your objection before I admit it. 

HR. DILL: Well, I think that — 

THE COURT: I'm not interested — I’ll decide what 
we’re going to do later. Just — we’ll proceed here in a 
normal fashion and you can make your objections. 

THE CLERK: Exhibit 27 for identification. 
(Whereupon, the aforementioned document was 
marked as Petitioner's Exhibit Number 27 for 


the purpose 


of identification.) 








* 


i 
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1 

CY MR. ROWE: 

•*» 

Q Mr. Morrison, I show you what purports to be a copy 

3 i 

l 

of a letter which seems to have been written from a Mr. Reid 

4 

to a Mr. Cetley dated December 22, 19GG and ask you if you can 

i 

identify that letter. 

r» 

A Yes. 


Q Did you obtain — 

! 

8 

MR. DILL: Your Honor — 

y 

THE COURT: Wait until he qualifies it. 

10 

BY MR. ROWE: 

n 

Q Did Mr. Reid keep a correspondence file? 

12 

A Yes, he did. 

13 

Q And did you obtain this particular letter from that 

‘ 

14 

file? 

15 

A Yes, I did. 

18 

Q And did you make a search of that file to obtain tni: 

IT 

letter at my request? 

IS 

A That's correct. 

H» 

Q And these files are within the financial department 

•jit 

of which you are a member. 

*21 

A That is correct. 


MR. ROWE: Your Honor, I would like to show you the 


letter and I would like to offer it in evidence. 

Lt 

THE COURT: Who is Mr. Ragoletti? 

* J'l 

THE TTIT'TESS: He is the European Comptroller of 
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13 


International Flavors and Fragrances. 

THE COURT: And who is Mr. F.eid? 

THE WITNESS: He is a financial vico president. 

THE COURT: And who is Mr. Hillens? 

THE WITNESS: That's the location in Europe. 

THE COURT: I see. Now, does the Respondent object? 
HR. DILL: Respondent objects on numerous grounds. 

THE COURT: Well, let's take them one at a time. 
What's the first one? I understand you've had it before. Us. 
Westen, so we’re not going to play games. What's your first 
objection? 

MR. DILL: Your Honor, Respondent’s first objection 

is that this letter is pure hearsay. 

THE COURT: Overruled. What's your next objection? 
HR. DILL: The second objection is that the letter 

is not executed. 

THE COURT: Overruled. What's your next objection? 
HR. DILL: Respondent's next objection is that the 

letter is a copy, it is not the original. 

THE COURT: Overruled, what's your next objection? 
UR. DILL: The next objection is this is a self- 

i 

serving statement and contains nothing but opinion on the part 
of Petitioner. 

TiiF. COURT: Overruled, what’s your next objection? 

j 

HR. DILL: And there's no foundation iti the* record 


i 






to prove the opinion. 


THE COURT: Overruled. What's your next objection? 
MR. DILL: Ic is completely unrelated to cros^ 

examination here. 

THE COURT: Let it be admitted. 

T11E CLERK: Exhibit 27. 

(\7hereupon, the aforementioned document, 
heretofore marked as Petitioner’s Exhibit 
Number 27 for the purpose of identifica¬ 
tion, was received into evidence.) 

BY L1R. ROVE: 

q Mr. Morrison, was this the basis of your earlier 
statement that there was concern among IFF personnel according 
to the records of the company that the pound might be devalued 


in 196G? 


Yes, sir. 


THE COURT: Let me say this to counsel for both 
sides that the fact that they went out and sold the pound 
short is a pretty good indication that it might be devalued. 

MR. ROWE: Yes, Your Honor. I did not anticipate 

any difficulty with this line of questioning. 

THE COURT: That's the only reason you'd do it. As 
far as the Court is concerned, I just fail to see what tae 

problem is. 





I 


BY MR. ROWE 


Q Mr. Morrison, Joint Exhibit 4-D shows that on 
December 20, 1367, IFF entered into a contract with Amsterdam 
Overseas Corporation to sell to that banking institution the 
contract between IFF and First National City Bonk to deliver 
to City Bank in January, 1363, 1,100,000 pounds sterling. 

Have you examined or caused to be examined the books and 
records of IFF and otherwise inquired to determine whether or 
not IFF owned any stock in Amsterdam in or around 1965 and 


1967? 


A Yes, sir. 

Q What was the result? 

A They did not own any stock. 

Q Did you make the same kind of examination to see 
whether Amsterdam owned any stock of IFr? 

A Yes, sir. 

Q What was the result? 

A No stock ownership. 

Q Mr. Morrison, Joint Exhibit 6-F, which is a letter 
from Amsterdam to First National City Bank dated December, 
1967, Exhibit 7-G is a letter from First National City Bank to 
: Amsterdam dated Decer.ber 20, 1967 and Exhibit 3-Ii is a copy of 

j t ke contract between those two banking institutions. I’d like 

! 

' to show you copies of tnose if I may. 

i 

MR. DILL: Your Honor, these Exhibits have already 
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1 been stipulated to. 

2 THE COURT: He may want to ask him a question, 

3 Counsel. Don’t interrupt him. Let him put his case iu. 

4 MR. RO’.TE: I would like Ur. Morrison to state 

5 whether he obtained these from IFF's files. 

* MS. WESTEN: Well, we're not challenging the 

7 authenticity of the documents. 

S THE COURT: There's no question E.bout that, Ur. Rowe, 

» X thought maybe you wanted to ask Mr. Morrison something. 

10 about these. There's no question that these came from your 

% 

11 files. 

12 XIR. ROWE: No, Your Honor, these did not come 

13 frorn our files. That's the point. If the Government will 

!■* concede that they came from the files of Amsterdam or First 
15 National City Dank, I won't pursue this line. I just want to 
1U make it clear that these are not from our files. 

17 ttit COURT: What difference does it make as long as 

they're genuine? 

MR. ROWE: There is a reason. 

MS. WESTEN: If Mr. Rowe would like to explain his 

- l reason, perhaps we can understand it. But, they’ve been 

| 

■■ stipulated to and they're in the record. 

-•* THE COURT: It would seem to the Court here, 

* 4 apparently this adjustment was made prior to the 90-day letter 
• * - rs that right, because I don't see anything about this 


J 
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17 


i 


i 


«> 


3 


4 


■j 


li 


6 

9 


10 

11 


12 


I 

adjustment in the Notice of Deficiency. Somebody point out to 
me where this adjustment appears on the Notice of Deficiency? 

MS. T/ESTEN: Which adjustment are you referring to? 
THE COURT: This capital gain ordinary income 
adjustment that we had before. 

MR. ROWE: Your Ilonor, may I just ask this witness 
one question to dispose of this matter? 

MR. DILL: It's on the first page or second page, 

Your Honor, of the Notice of Deficiency. 

THE COURT: I've got a schedule here, A through Q, is 
that what you're looking at? Adjustments to income? 

MR. DILL: Your Honor, may I show you Respondent's 


1-1 copy? 


1-1 


15 

10 


17 

IS 

1 !» 


20 


21 


THE COURT: You have Schedule A through Q. Now, 
which one is it on A through Q? 

MR. DILL: Your Honor, this adjustment is distinct 
and separate from the usual adjustments. It's not on the sane 
page of the Statutory Notice. 

THE COURT: Well, now, I have a Notice here that's 
one page, that's the printed notice in the deficiency amount. 

MS. WT.3TEN: If you'll look at the first page of the 


22 | 
2» 


Statutory Notice statement. Your Honor, it states that it is 
held that the purchase by Amsterdam Overseas Corporation of 
your contract with the First National City Dank is a sale 
where the British pound sterling was not a bona fido transaction. 






I THE COURT: I don’t know. This Notice — there must 
•> be something missing here. 

;< MS. VfESTEN*: Well, if you're lacking the Statutory 

4 Notice statement page, Your Honor, we'll be glad to provide one. 

5 THE COURT: Well, first I have the printed page, with 
»; the year and the amount filled in. Right? 

7 MS. WESTEN: Right. 

$ THE COURT: Dated September 25, 1970. 

if MS. WES TEN: Right. " 

10 MR. DILL: Correct. 

II MS. WE5TEN: The next page should be the Statutory 
1- Notice statement. 

j:l THE COURT: The next page I have is a Schedule 1. 

14 MS. WES TEN: Well, that’s what you're missing. - 


6, 7. 


THE COURT: Schedule 2 and then I jump to page 4, 5, 


MS. WESTIN: Ve will be glad to provide the Court 


with a copy of this page. 


THE COURT: Let's get a copy of the Statutory Notice 
in here in full and then we can question about it. 

MS. Y.ZS7IN: This is the Petitioner's copy, Your 


Honor. 


MR. ROWE: As a natter of fact, it's the Petitioner's 


office file, Your Honor. 


TliE COURT: Page 2 is the same schedule, isn’t it? 
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Not?, where is the long tern capital gain and so forth on page 
2? There’s a black there on this copy. 

MS. Y7ESTEN: Page 2 represents adjustments to income, 
a suoplemental schedule on what we’re dealing with here is the 

characterization of income. 

THE COURT: Page 3, adjustments to income, $113,000.( 
And A through Q and I don't see anything there that fits this 
adjustment. Page 4. 

MS. vTESTEN: Well, if Your Honor would like, at the 
conclusion of the trial — 

THE COURT: No, I want to get that straight before wc 
go any further because I'm trying to find out just what the 
Respondent’s position is here and it doesn't say anything about 
this adjustment in the Statutory Notice, either the one I have 
or the one that’s in the files of the Petitioner. They’re 
both alike. 

MS. liESTEN: It's set out on the Statutory Notice 
statement page which follows the covering letter. 

THE COURT: Or. page 2? 

MS. WESTEN: It has no number at the top. It's just 
j Statutory Notice statement symbols AP'.TVO?.. 

THE COURT: All right. It is held that the purchase 
of so forth are not a bona fide and so forth but where is the 

i 

; amount? ’There is the adjustment? I don’t see anything in 

i 

i there when you add up the adjustments. 


I 

I 
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I 

i 

US. WESTEN: It's set out separately, the amount of 


2 

S73.715.00. 


a 

THE COURT: This bona fide transaction statement 


4 

isn't in the Statutory Notice of the Petitioner for some reason 


•» 

Well, anyway, I assume we can figure out a way to compute the 


•i 

tax because I point out, if you look at the schedule of 


t 

adjustments and make up the §113,000.00, you won't find this 


e 

item in it. 



HR. DILL: You won't find it, Your Honor, because all 

a 

10 

those items have been disposed of. 


11 

THE COURT: Well, isn't it true, when we get back to 

— 


12 

it, that this item must have been in the adjustments of G/16/Gi; 


Vi 

which resulted in an additional assessment of $35,000.00? 


14 

Isn’t that what we're talking about? I think you'll find that 


15 

the $73,000.00 deficiency here is attributable to a series of 


10 

adjustments here. It must be, of $113,797.24 although I 


17 

don't know how it results in that much of a deficiency. That 


IS 

the amount by which the Statutory Notice increases income. 


10 

US. WE3 TEN : It appears, Your Honor, that there may 


•>!) 

be a page missing because it looks to me like when v.e look at 


v ’ 

■ those forms, adjustments to income as of statement schedule 



! page 2 and the next page is page 4. 



THE COURT: That's right. I think we're going to 


- 4 

have to have that for tie purpose of computation. 

i • 


- > 

i MS. YJESTEN: V.'e' vc got all that. 



"• - ">•; 
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HR. DILL: We have all the pages, there's no problem 

there. 

THE COURT: Well, there's a big problem. 

Ik’. WESTEN: Let's see if v/e can figure it out. 

THE COURT: I think you better get the basis of the 

prior assessment. There was an earlier assessment here that 

was paid. That’s the way I would interpret the 90-day letter. 

$85,000.00 which should be included with the return in order 

to get up to the present state cf affairs. The question I was 

going to ask. Ms. Westen, is that the Notice of Deficiency say 

% 

first this was disallowed because it wasn't a bona fide 
transaction; is that right? ; 

MS. WESTEN: Correct. 

THE COURT: All right. Now, what do you mean by it 
wasn't a bona fide transaction? 

MS. WESTEN: Well, it was stated to you v/hen we made 
our opening statement where the Respondent took the position 
alternatively that though in form this represented the sale of 
a contract for the purchase of pound sterling, in substance 
it represented either an agency relationship in which 
Amsterdam was acting as the agent of the Petitioner or 

i 

! alternatively, it was in the nature of a hedging transaction. 

THE COURT: Well, the hedging has nothing to do with 
j it being a bona fide transaction. 

MS. WESTEN: Oh, it does. It relates to the — 


I 








1 

. ■ 1 

GO 

• 

» 

22 

i 

i 

THE COURT: Now, now, Ms. Wester., please. Hedging 

2 

is — and I think the 90-day letter properly distinguishes 

3 

between hedging. There’s nothing about hedging that makes it 

4 

any less bona fide. There's hedging done every day in every 

l 5 

market I know of. 

*i 

US. WESTEN: By bona fide, we mean the proper 

i 

characterization of the transaction. 

8 

THE COURT: I mean, by bona fide, one would assume 

9 

that you meant that Amsterdam was acting as agent and that this 

10 

was a phony sale. Isn’t that what you were saying? 

11 

MS. WESTEN: We're saying that bona fide relates to 

12 

the accurate characterization of a transaction and that it 

13 

could be more accurately characterized either as *vn agency 

14 

agreement or — - : - 

15 

THE COURT: We have the agreements in evidence. 

16 

don ’ t we? 

17 

US. WESTEN: We have the agreements in evidence. 

18 

THE COURT: Is there anything in there that would 

i l'-» 

support the characterizing of an agency agreement? 

20 

MS, WESTEN: Oh, yes, indeed. 

21 

TITE COURT: Well, what is it? 

O > 

MS. WESTEN: Well, we’re going to argue that on 

23 

brief, Your Honor. 

24 

THE COURT: I know, but can you tell mo v/hat there 

J.*i 

is in there that leads to characterization as an agency 
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23 


transaction? 

MS. WSSTEN: Well, you'll see when we get into our 
cross examination. I’d rather wait until we reach that. 

THE COURT: Now, the other thing is that the 

hedging. What do you understand by hedging? 

US. WESTEN: We understand by hedging that one 
company, in effect, acts in a particular manner in order to 
protect its income or its profits. It's entering into an 
agreement which is analogous to insurance agreement. 

THE COURT: Isn't it true. Us. Westen, that the 
hedging type of ca: es you have to be pretty well able to match 
your purchases and your sales? In other words, as I said when 
National Cash Register made a sale of Marks,they immediately 
went out and sold the Marks short in order to eliminate 
fluctuation from their operational income. 

MS WESTEN: Well, we think that insurance is 

broader than that, Your Honor. 

THE COURT: I'm talking about hedging. We're not 

talking about insurance now, we’re talking about hedging. 

MS. WESTEN: Well, what we're saying is that hedging 

is analogous to insurance. 

MR. DILL: Your Honor, our hedging argue merit is not 

our main arguement. 

THE COURT: The reason I raise these questions is 
I j couldn't find anything in the 90-day letter, now that I see 
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24 

the language, we have the bcna. fide argument which I would 
assume to mean it's the Swiss bank account type of deal that 
you're talking about. That there wasn’t really a sale. Now, 
this witness is certainly proper for him to testify this 
Amsterdam outfit was an independent company and had no 
relationship with the taxpayer, assuming that they thought they 
could make $10,000.00 for a few days risk, they'd be willing 
to take the chance. That's how I interpret the transaction. 

Go ahead with your examination. 

MR. ROWE: Your Honor, it was in anticipation of the 
Government's argument, — 

THE COURT: That’s right. 

MR. ROWE: — that I introduced this line of 
questioning. I have to head it off. 

THE COURT: You may proceed, Mr. Rowe. 

MR. ROWE: And the only purpose of asking v/hether 
■^hibits — asking the witness, which I new ask the witness, 
whether Exhibits 6-F, 7-G and S-II came from Petitioner's files 
or not is to establish that they did not and that that's 
fux'ther proof of the independence of the two parties. 

TIIE COURT: Now, do you know that of your own 
knowledge, that these did not come from the Petitioner's files' 

THE WITNESS: I have never seen these before in 
searching the files. I never saw this before. 


MR. ROWE: Now, you also stated that your search and 







4 


review of the files did not indicate any cross ownership of 
stock between the two companies. 

THE WITNESS: That is correct. 

BY MR. ROWE: 

Q Now, did your search of the files address itself and 

what were the results if it did, of any other agreements, that 

is, any other agreements other than this pound sterling 

» 

contract between the two companies? 

A I did not find any other. 

Q And 70 U searched for that? 

A Yes. . - . 

Q May we now come to Exhibit 23-W, Your Honor. I 
show you a copy of Exhibit 23-Y? and there's a copy for Your 
Honor. Mr. Morrison, this is a stipulated Exhibit. Will you 
tell you Court who prepares the statement that you're looking 
at? What is done with the statement? What the various 
columns signify. 

A The two left-hand columns are prepared by IFF 
Great Britain Limited in pound sterling. 

Q Excuse me, the two left columns, you're talking 
about the year 196G at this point? 

A That is correct. 

Q Or, you're talking about the year that shows 
December, 10G5 and 10G0? 


A That's correct 








I 


V 



Q So those two, under 31 December 1005 and 31 December 

1966 are prepared in England? 

I’iioy axe oreoared in England and they represent the 

pound sterling figures. The portion to the right of the 

column marked December 31st, 1966, are translation of the 

pound figures to dollars, prepared in New York. 

Q And the items that appear right under the words 

Statement of Financial Position are merely the numbers and 

description of various accounts under which you put various 

expenditures and income items, is that correct? 

% 

A That is correct. 

Q’ Now, coming to the right-hand part of this statement 
the translation. Will you explain to the Court what occurs 
there? For example, I see the figure 280. What does that 

mean? 

A That was the exchange rate between the pound sterlin 
and the dollar, December, 1966 and so you multiply the pound 
sterling figure by 2.80 and arrive at the dollar figure. 

Q Then there's three figures there, one says dollar 
equivalence, one says journal entries in dollars and then 
final dollar amount. Would you just explain to the Court what 

those arc? 

A Okay. The dollar equivalent is the straight dollar 
translation of the pound sterling. The next is the minor or 
! adjustments made in accounts in New York and the final column 
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] 

on the right is the — what we ultimately, v/e take the Great 


•> 

Britain figure and the other figures and add them together for 


3 

a world-wide consolidation in dollars. The journal entries arc 


4 

adjustment columns. 


5 

Q Now then, would you take the next sheet which appears 


« 

to be statement of income and retained earnings and without 


7 

going into the same detail because it does appear to be self- 


8 

explanatory, you make the same translation there as far as the 


9 

income statement is concerned, is that correct? 


10 

A Yes. In this case, the three columns on the left-haz 

d 

11 

• 

portion are in pound sterling and then there is a dollar 


12 

translation, rate column and then the dollar equivalent figures 

> • 

13 

Q These figures are for the British company. You do 


14 

the same thing for all of the foreign subsidiaries. 


15 

A All of our foreign subsidiary s, that is correct. 


16 

Local currency into dollars. 


17 

Q And what do you do with the dollar figures when 


13 

you’ve got them all? 


3!) 

A We take the dollar figures, consolidate them 


20 

world-wide to arrive at a world-wide consolidated financial 


21 

statement. 



Q In dollars. 


23 

A In dollars. 


24 

Q Would you plca3e go back to the balance sheet again? 


2.*> 

If the pound were devalued, under the practice followed by you 

* 









company, what figures would change? 

A Basically all the items under current assets and 

current liabilities or the net current asset figures would be 

at a lower translation rate. 

Q The fixed asset figures and other figures on the 

balance sheet would not be changed. 

A That is correct. 

Q The only figures you would change, in substance, 

would be the net current assets. 

A The net current assets, in substance, would be the 

figures translated at a different rate. 

Q Coning to the income statement, what do you do there.j 

Supposing the pouri was devalued in the middle of the year. | 
what do you do? 

A If the pound were devalued in the middle of the year 
you would break the year apart and translate that part of the 
year which was before the currency change at one rate and the 
portion of the year after the currency rate change at the new 


rate. 



Q So, the effect of the devaluation in the case of the 
British subsidiary would be to reduce the dollar value of the 
British subsidiary as carried on the consolidated balance 
sheet, is that correct? 

A That is correct. 

| q The income statement would show less income. 



r 


% 


% 


A That is correct. 

Q Nov/, you referred to the fact tuat upon devaluation 
certain figures would be reduced both on the balance sheet and 
in the income statement. The changes that you make do not 
reflect or represent an 7 actual transfers of dollars or anythir g 
of value from one company to another, is that right? 

A That is correct. 

Q It's a hypothetical conversion only for the purpose 

' 

of preparing consolidated statements. 

A It's for preparation of the consolidated financial 

statements, that's correct. 

Q Mr. Morrison, are you familiar with the tern 
exposed assets as applied to the effect of devaluation-upon a 
U.S. company's investment in or interest in a foreign 

subsidiary? 

A Yes, I an. 

Q What's the tern mean? 

A Basically, the terra would be the net current assets 
because those are the assets that would be reduced in value if 
there is a devaluation of the currency. 

Q Do you I:ncw that in and around November or December, 
I960, that your department made a determination of exposed 
assets in IPF's ca.3e? 


A Yes. 


Is there an Inhibit before the Court which shows wha 
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12 

13 

14 

15 

16 
17 
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that would have been approximately? 

A Yes. The prior letter that we referred to from Mr. 

Heid to Mr. ftagoletti. 

Q What auout the Exhibit you're looking at now? 

A And the Exhibit I'm looking at now would give the 

basic figure also. 

<3 Taich, in this case, as I understand to be the 

net current asset position there? 

A Yes, at the end of I960, a 520 balance, 605,000 

pounds. 

Q Nov?, this statement was actually prepared after the 
end of the year but in accordance with your knowledge of the 
practices followed by the company in and around November or 
the early part of December, I960, they would have had a pretty 
good estimate of that net current asset position of the 
British subsidiary; is that correct? 

A That is correct. 

MS. WESTEN: Your Honor, I'm going to object to that 

* 

because Mr. Morrison — 

THE COURT: Objection sustained. The answer will be 

stricken. Ask the witness — do you still follow this 
practice or are you hedging now? 

THE 7iTT:«ESS: be are r.ot hedging.. 

9 

THF. COURT: You’re not hedging. In other words, you 
j t nter.pt to cover your current salon, purchases or even 


1 
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70 ur current earnings, as they accrue. 


THE WITNESS: We never have. This is a calculation 


based on exposed assets. 


BY MR. ROWE: 


Q Now, Mr. Morrison, coning back to the question that 
was objected to and the objection was sustained, according to 
your knowledge of the company's practices, is the' a a figure 
on this Exhibit 23-W which shows what would be deemed the 
exposed assets of your company? 

A This is 23-W? 

MS. WESTEN: Your Honor, excuse ne. It seuns to me 
that Mr. Morrison has already testified that the terra exposed 
assets essentially meant current assets, liquid assets and the 
statements are in evidence and they speak for themselves. 


THE COURT: That’s right. I think it- does. 




BY MR. ROWE: 

Q Mr. Morrison, it’s been stipulated that IFF, in 
December, 1066, sold for delivery in 1968 1,100,000 pounds 
sterling. Do you know, from your review of the company 
records, where that figure came from? 

A Yes, I do. 

Q Would you state to the Court whore it came from? 
A It cane from the net current asset position. 

Q And would you explain how it was related to the 

» 

I 

• net current asset position? 


* 




1 
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1 

A Yes. The net current assets were roughly 

u 

1,500,000.00 or a little over 500,000 pounds. The amount 

3 

entered into in the contract v/as 1,100,000 pounds which is 

4 

roughly double the figure because there would be a tax. 

5 

potential tax on that contract and so they protected for the 

« 

full amount including the tax. 

7 

IIS. WESTEN: I object to that. Your Honor, he’s — 

6 

THE COURT: Objection sustained. The answer will 

1> 

be stricken. This witness doesn't know what they did. 

10 

BY MR. ROWE: 

% 

11 

Q Do you have information as to what they did? 

12 

A Yes, I do. " 

13 

Q Will you state the basis of your information? 

14 

A It is the letter from Mr. Reid. 

15 

THE COURT: That's in evidence. Let it speak for 

16 

itself. 

17 

BY ME. ROWE: 

IS 

Q IIov/, IFF, the U.S. company, does not file a U.S. tax 

10 

return in which the results of operations of its foreign 

•20 

subsidiaries are consolidated, does it? 

21 

A That’s correct. 

•w 

Q It's results are not combined with those of foreign 

23 

subsidiaries. 

24 

A That's correct. 

2'* 

Q Mow, I ask you to look at Joint Exhibit 1G-P. Mr. 
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1 ! Morrison, that Exhibit shows that other than the contract with 


4 


| First National City Dank, a list of obligations of pound 
' sterling incurred by Petitioner on account of transactions in 
the years 1966. 1967 and 1968. the dates paid, check numbers, 


a 

9 

10 

11 

12 

13 

14 

15 

16 
17 
IS 

10 


invoice numbers and the amount of pound sterling shown, were 
those figures obtained under your direction? 

A Yes, I compiled them. 

Q And these were all there were ot that nature in thos 


•I* 


21 


24 


years. 

A That's correct. 

q Taking those same years, Hr. Morrison, 1960, 1967 
and 1968, did Petitioner IFF, sell any products or render any 
services to any person or incur expenses on any person's 
behalf where the amount due Petitioner therefore was payable 
by or billed to such persons in pounds sterling? 

A No. 

Q Why not? 

A Because all billings 

MS. Y/ESTLN: Objection. It's calling for an 
opinion and conclusion with respect to years which the witnes 

v:as not employed. 

THE COURT: Overruled. 

TJIE WITNESS: It is the policy of the company, the 
U.S. taxpayer. 

THE COURT: I'll have to sustain the objection if 



* 




I this witness is objecting as to policy. Ii’ he s examined, ae 
? can testify as to what the books and records show, that’s one 
* thing but he can't testify •_ to what the policy was. 

4 UR. RO.TE: I* -esta.ts he question xf I nay. 

» Taking these same years, Ur. h-r ’son. 1986, 1967 and 1968. 

« and I ask you whether you made a review of and are familiar 

7 wit h the books and records of IFF so that you can answer the 

8 following question: Did Petitioner IFF sell any products or 

9 render any services to any person or incur expenses on any 
1° person’s behalf where the amount due Petitioner therefore, 

II amounts due Petitioner therefore were payable by or billed to 
l- such persons in pound sterling? 

13 *’ THE WITNESS: In my review of the records, I found 

U nQ receivables in pound sterling. 

15 MR. ROWE: And I now ask you: That’s consistent„ 

16 is it not, with your knowledge of the company practice? 

17 THE WITNESS: Yes, it is. 

18 MR. ROWE: And what is that company practice? 

10 THE WITNESS: The company practice is to bill 

everything in U.3. dollars. 

21 MR. ROVE: Now, Mr. Morrison, returning if you will, 

22 | to the 1 , 100,000 pounds which we’ve been talking about and 

- ,; i which is the subject of this lawsuit, based upon your review 
- M of the company’s records and your familiarity with the 
”•* ; company’s records, do you know whether or not that amount 
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related to any payment which I IT expected to receive in pound 
sterling? 

MS. WE3TE?i: Objection, Your Honor. It calls for an 
opinion and conclusion. I mean, the records are in evidence. 


THE COURT: What is 


‘‘urpose of this line of 


questioning, Mr. Rowe? 

ME. ROWE: The purpose of this line of questioning is 
the following: We want to argue and there's no we wish to 
argue what is the fact. Your Ilonor, ant that is that this 
1,100,000 pound transaction was measured by the net current 

asset position of the British subsidiary. 

THE COURT: Well, I know, but you can argue that all 
you want but its double the net current asset position. It's 
more than double and to say that's after taxes is a bunch of 
garbage. You're not talking about a 50 per cent tax rate hereof 
You're arguing that the tax rate should be at least half, nou 
more than half of that. All right, so — I mean, you can play 
with these figures all you want but 1 don't see how you can 
come up with any relationship of a short s?.le, anything on thi. 


Exhibit. 


Ml. ROWS: Well, Your Honor, it is directly related 


to the — 


THE COURT: That's what you're saying but the figure 


don't prove that and there’s nobody in the Court Room that can 
testify to that. 






N 




MR. ROVE: Veil, Your Honor, if I may address myself 
to that. The fact of it is that — 



Mr. Rowe. 


TICE COURT: You’re not qualified to testify to it. 


MS. WESTEN: Your Honor, these are all arguments 





that he can make on brief. 

THE COURT: You can make all the arguments in your 
brief you want but I haven’t heard any rational basis upon 
which anybody can tie that figure into anything. I’m not sure 
it makes any difference with your case whether or not they jus 
thought in their own minds this is a good time to sell pounds. 

I don't see anything wrong with that. 

HR. ROUE: Your Honor, may I read — Exhibit 27 has 
been received in evidence and may I read to you a sentence? 

THE COURT: I can read. Hr. Rowe. 

HR. ROVE: It refers to the taxes. 

MS. WESTEN: But it speaks for itself. 

THE COURT: It speaks for itself, whatever it says. 

MTC. ROWE: Now, Mr. Morrison, based upon your review 
of the records and your familiarity with the records, did ITT, 
in 105f», 1067 and 1063 own any pound sterling or any assets, 
the value of which was materially affected by the exchange rate 
per pound sterling other than its investment in and interest ir 
the British subsidiary? 

MS. WESTEN: Objection, it calls for an opinion and 
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47 
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1 a conclusion which can be drawn — 

2 THE COURT: Objection overruled. All of this is in 

■i the record, though, Ur. Rowe. Nobody argues that they had any 
pounds sterling in their own account but the British subsidiary 
had some, certainly. I don't know, maybe some of the other 
subsidiaries may have had pound sterling accounts. We don't 


* know. 


THE WITNESS: No, they did not have any other. 

c 

LiR. ROWE: I have no further questions of this 


witness, Your Honor. 


TEE COURT: All right, Ms. Westen, you may cross 


examine. 


CROSS EXAMINATION 


BY ME. DILL: 



Q Mr. Morrison, has IFF entered into any contracts 
similar to the one here from First National City Dank where 
IFF has either gone long or short in order to protect itself 
from fluctuations in currency in Great Britain or in any other 
countries in which IFF United States has subsidiaries? 

MR. ROWE: Your Honor, may I object to the question? 

TIIE COURT: Let's got a time period for that, you're 
talking about when? '65? ’CG? 

BY MR. DILL: 

Q All right, we'll make it 'G5, 'G6, 'G7 and 'G8. 

A '63 no other one, 'GG no other one, '67, 'G3, there 
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i 

i | 

\ygrg some otiisr contracts, yes. 


•* 

O Of a similar nature to this? 


3 

A Yes. 


4 

q Do you recall whether there was a gain or loss in 


5 

the transactions? 


K 

A There was no currency realignment so there would have 


i 

been a loss. 


S 

Q Eow was the loss treated? 


9 

UR. ROWE: Hay I object to the question? 


10 

THE COURT: Overruled. 


11 

THE WITNESS: The loss was treated, to the best of 


12 

my knowledge, as an ordinary Idss. 


13 

BY HR. DILL: 


14 

Q Therefore, deductible fully from any incone received 


15 

by IFF. 


16 

A That’s correct. 


17 

Q Hr. Morrison, did IFF receive a written acknowledge¬ 


18 

ment frcm First National City Bank releasing then as primary 


19 

•20 

obligor of the contract to deliver the 1,100,000 British 


pounds sterling? 


31 

MR. ROVfE: Object. The record speaks for itself on 



that. 


■r, 

MR. DILL: There's nothing in the record on that, 


34 

1 Your Honor. That's why I'n asking the question. 


3*i 

TirE VtITNESS: There's nothing I can recall. 




t 


/ 


i 


BY MR. BILL: 

Q Is it your testimony that IFF did not receive an 
acknowledgement from First National City Bank releasing them as 
primary obligor of the contract? Please answer yes or no. 

A They did not receive it to the best of ny knowledge, 

that’s right. 

Q On December 29th, 1966, the British pound was 
trading at approximately $2.79. Can you please tell the Court, 
Mr. Morrison, why the parties agreed, on the same date, 

December 29th, 1966, that First National*City Bank would 
purchase the pounds for approximately $2.77. In other words, 
can you explain to us what this spread represents? 

A The spread is three-quarters of one per cent which 
is the risk involved of making the contract more than a year >' 


hence. 

MR. DILL: We have no further questions. Your Honor. 
MR. ROWE: May I ask one question directed to you? 
MR. DILL: Directed to me? 

?IR. ROWE: No, directed to your cross examining. 

MR. DILL: Certainly. 

MR. P.GWE: The other transactions to which the 
Government referred wore closed, were they not? 

T1IE WITNESS: No. 

MR. RGVfE: The contracts were not sold. 

THE WITNESS: The contracts v/oro not sold, that, is 


i 



7 


correct. They wore a different situation. 

THE COURT: Well, how did you get an ordinary income 

charge for them? 

THE WITNESS: Those years are still in question. 

They haven't been resolved. 

THE COURT: In other words, did you buy pounds or 

sell pounds or do you remember? 

THE WITNESS: 1 C n't remember but it would have 

been the same type of transaction as this one. 

THE COURT: In other words, you sold — 

THE WITNESS: Sold the pounds forward. 

THE COURT: Expecting a devaluation. 

THE WITNESS: Expecting a devaluation and they would 


have been. 


THE COURT: So you had — your loss was the amount 


that 70U paid for the future. 


THE WITNESS: That is correct. And those years have 
not been resolved. 

MR. ROWE: Is it your recollection or your knowledge 

that those contracts were not disposed of? 

THE WITNESS: That is correct. 

MR. ROWE: They were not sold as this contract 
i aubiect of the dispute, was sold. 

1 

1 

THE WITNESS: That is correct. 

MR. P/WE: Now, Your Honor, I would like to 






7 
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THE COURT: Ho rt far in advance was this contract 


2 i sold? 


:» 


4 

5 


r'. 


S 


•J 


10 

11 


12 


13 

14 

15 

16 


17 


IS 


•JO 


21 


TFS WITNESS: It was sold about two weeks before. 

THE COURT: That's not much of a sale is it? 

HR. ROWE: A lot can happen in two weeks. Your Honor. 
Particularly in this whole business of currency. 

THE COURT: Not in these days, this was in ’67. As 
I recall, the British were frowned on quite universally for 
tailing that action, weren't they? 

THE WITNESS. Well, they nay have been frowned on but 

their currency was very weak. 

MS. WESTEN: Your Honor, this is calling fo--opinions 

and conclusions. 

THE COURT: We’re just talking about natters that arc 

cannon knowledge from the press and getting back to the tine. 

The Counsel for the Petitioner, Us. Weston, started talking 

about today’s conditions in the money market. Well, the 

conditions in '67, as the Court attempted to point out, bear 

no analogy to the conditions today. 

MS. WESTEN: We’re not even considering that. 

THE COURT: But, I still have trouble finding out 

what your position is, Ms. Westen. 

MR. ROWE: May I stipulate on the record, by the way 

that the pound was devalued on November 17th. It doesn’t 

! aooear in the record anvv/here at this point. 

- * 





US VfESTEN: In our original Stipulation, I think 


we have the value on that date. 


3IR. ROWE: It doesn't show that that was the date of 


devaluation. 


t u p; COURT: I don't know it makes that inuca 


difference, Counsel. Now, I don't know, I think you may have 


to get together and put in that prior BAS or whatever it is. 


on the basis of that assessment because I can’t make head or 


tails out of the figures in the 90-day letter. 


UR. DILL: Your Honor, Respondent would like to make 


a brief closing remark to clarify Respondent's position here. 


THE COURT: All right. That's j ist what I'm .looking 


for. You may be excused Hr. Morrison. 


MR. DILL: From Respondent's observations here today, 


Your Honor, it appears Petitioner has very neatly tried to 


zero in on the bona fide transactions between IFF and 


Amsterdam, the sale, possibly distinguish in certain cases. 


also to protect its capital assets as far as subsidiaries but. 


unfortunately. Petitioner has neglected Code Section 1233 that 


Congress saw fit to enact as dealing with situations identical 


to this, where a short sale has taken place, a gain is treated 


an a short-term capital gain. There’s no way around Section 


1233. Petitioner is just trying to completely circumvent the 


statute. 


THE COURT: Well, if that’s true, why doesn't the 


.V v. 
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90-day letter sav that? 

,_ nt tpr c>>vs tliat. Your Honor. 

HR, DILL: The 90-day letter s.- 7 s tu , 

THE COURT: That's the problem. I don't fxnd it. 

MR. DILL: The 90-day letter says 

THE COURT: Let me go get the copy. 

MR. DILL: I have a copy of the Code letter. 

THE COURT: That's been the problem with this case. 

Tfce Respondent starts oat and the first allegation is that the 

thing is a phony. That's what I would say when It isn't bona 

, . t+ H ,pnc!Aives That's what I would 
fide, that they just sold it themselves.^ 

interpret from that or had an accommodation by it. Now 
you’re over into a different proposition. You’re saying let’s 

assume that we do have a legitimate sale here. 

HR. DILL: Respondent, Your Honor, has taken an 

• ‘ZL 3 Ufa 

i alternative position on this. Your Honor. 

; THE court: But the alternative position-up until 

r your statement right now was that it was a hedging transaction, 

3 ms. WESTEN: Not so, Your Honor, 

ft the COURT: What does the 90-day letter say? 

„ US. VESTEi: It is ‘l.o Respondent’s position that 

:l the word bona fide goes to the proper characterization of the 
;J transaction. 

„:t THE COURT: Oh, now, Ms. Weston, I'm sorry but l m 

nnint ,w ith you. No reasonable 
just not coins to ar-u* that point xxxn j 

i lawyer, Ms. Nestor, would understand that by use of tnu torn 




/ 
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bona fide anybody is referring to Section 1233. 

MS. WES7EM: Well, this has been the position of the 
Respondent since the administrative consideration of the case 
in the Appellate Division and there has been no change in 
Respondent's position. 

THE COURT: Well, I'm sorry you didn't write the 90- 
day letter a little better then. This talks about commodity 

futures, doesn't it? Section 1233? 

JR. DILL: Section 1233 talks about short-term — 
bhort sales, gains and losses of short sales. It doesn't linilj 

itself to commodities or stocks or futures. 

MR. ROWE: I beg your pardon, it does. Look at the 

definition of property. 

THE COURT: Well, we'll take a look at that in the 
briefs but, as I say, we get over to the fact that in G it 
says that it shan't apply to a hedging transaction in commodity 

futures. 

MR. DILL: Your Honor, there are a voluminous amount 
of cases in this area where taxpayers have realised gain and 
in order to tale advantage of capital gain have treated it as 
THE COURT: I was waiting for you to got to that 
area. We had hearings, didn't we, you could go out and buy 
a Government bond for 73 cents on the dollar and instead of 
| waiting until maturity, you sold it a month before maturity, 
i you got a capital fain. 


I can remember that there were 






rulings on that point, weren't there? Isn't that right? 

MR. DILL: There night have been. 

THE COURT: Okay. But anyway, you put all of that 
in your briefs. Let's have some brief dates here. Hr. Gross. 

MR. ROWE: Your Honor, nay we go off the record xor 



a ninute? 


THE COURT: Ve nay. 


(Whereupon, a discussion was had off the record.) 

9 THE COURT: Opening briefs will be due September 30tt 

10 TITS CLERK: Would you prefer to make that October 1? 

11 September 30 is a Sunday. 

y , THE COURT: Let's make it October 1. And the reply 

brlefs Kill be due Hovenber 1. Let’s keep them short asd briei 

Thank you. - ' 

15 MR. ROWE: Thank you very much. Your Honor. I 

16 appreciate your coning up here for this trial. 

IT (Whereupon, the case was closed at 11:15 a.m.) 
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62 T. C. No. 26 


UNITED STATES TAX COURT 

INTERNATIONAL FLAVORS & FRAGRANCES INC., Petitioner 
v. COMMISSIONER OF INTERNAL REVENUE, Respondent 

Docket No. 776 8-70. Filed May l6, 197^. 

Petitioner and its foreign affiliates 
engaged worldwide in the manufacture 
and distribution of flavoring extracts. In 
order to offset any loss which might be 
sustained in event of the devaluation of the 
British pound sterling, petitioner entered 
into a short sale contract for pounds 
sterling. After the pound was devalued, but 
before the delivery date, petitioner either 
sold or closed out its contract. HELD : The 
gain to petitioner on the transaction is . 
taxable as ordinary income under the princi¬ 
ples of Corn Products Co . v. Commissioner , 

350 U.S. 46 U955) . 

George Rowe, Jr ., and Michael J. Gaynor , for the 
petitioner. 

Marion L. Westen and Warren W. Dill , for the 
respondent. 


SERVED >MY 16 w;-, 
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QUEALY, Judge : Respondent has asserted a defi¬ 
ciency in the Federal corporate income tax of peti¬ 
tioner for the taxable year 1967 in the amount of 
$73,715. 

Certain concessions having been made by the 
patties, the following issues remain for decision: 

(1) Whether petitioner's gain on a contract for 

the short sale of 1.1 million pounds sterling, entered 

into with First National City Bank and subsequently 

sold or transferred to Amsterdam Overseas Corp. just 

prior to the closing date, is taxable as ordinary 

% 

income under the doctrine of Corn Products Co. v. 

Commissioner , 350 U.S. 46 (1955), making the gain 

** . — 
realized on the transfer thereof taxable as ordinary 

income. 

(2) Alternatively, whether the gain to petitioner 

on the above transaction should be taxable under the 
. . 1 

provisions of section 1233 on the basis that Amsterdam 
was, in substance, acting as a broker for petitioner 
in purchasing the pounds sterling used to close out 
the short sale. 

1 

All statutory references are to the Internal Revenue 
Code of 1954, as amended, unless otherwise indicated. 


/ 
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FINDINGS OF FACT 

Some of the facts have been stipulated by the 
r-^rties. Such facts and the exhibits attached 
thereto are incorporated herein by this reference. 

International Flavors & Fragrances Inc. (here¬ 
inafter referred to as "petitioner" or "IFF (U.S.)") 
is a New York corporation with its principal place of 
business in New York, New York. Petitioner filed a 
United States corporate income tax return (Form 1120) 
and an information return with respect to controlled 
foreign'corporations (Form 2952), respectively, for 
the taxable year 1967 with the district director of 
internal revenue, Manhattan District, New York, New 
York. 

IFF (U.S.) is engaged in the creation and manu¬ 
facture of flavor and fragrance products used by 
other manufacturers to impart or improve flavor or 
fragrance in a variety of consumer products. Its 
activities are conducted on a worldwide basis through 
numerous foreign corporations which it, directly or 
indirectly, owns or controls. 
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IFF (U.S.) prepares consolidated financial 
statements which it publishes regularly to its 
shareholders and to the public. For the purpose of 
such consolidated statements, the accounts of its 
foreign affiliates, which are expressed in foreign 
currencies, are converted into United States dollars. 

The accounts of its foreign affiliates, however, are 
not consolidated for United States income tax pur¬ 
poses. No other financial statements are published. 

Of primary concern to the present inquiry is 
the relationship between IFF (U.S.) and its foreign 
affiliate, International Flavors & Fragrances I.F.F. 
(Great Britain) Ltd. (hereinafter referred to as 
"IFF (G.B.)"). IFF (G.B.) is a wholly-owned foreign 
subsidiary of International Flavors & Fragrances 
I.F.F. (Nederland) N.V. (hereinafter referred to as 
"IFF (Holland)") which, in turn, is wholly owned by 
IFF (U.S.) . IFF (G.B.) has manufacturing, research, 
and administrative facilities in Enfield, England. 

It has additional manufacturing facilities in Haverhill, 
England. 
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During the letter part of 1966, IFF (U.S.) became 
concerned about a possible devaluation of the British 
pound sterling and the adverse affect it would have 
in converting the operations of IFF (G.B.) into dollars 
for purposes of its annual consolidated statement. 

In a letter to the comptroller in charge of European, 
operations for the company, H. G. Reid, Financial 
Vice President of IFF (U.S.), suggested that the 
company sell short a sufficient amount of British • 
pounds sterling to cover, on an after-tax basis, the 
exposed net current assets of IFF (G.B.), approximated 
to be, in terms of dollars, $1,600,000. Reid 
accordingly recommended the purchase of a 1-vear pounds 
sterling contract in the dollar equivalent of $3,000,000, 
since on an after-tax basis, the protection afforded 
from such contract would be only 53 percent thereof. 

On December 29, 1966, IFF (U.S.) entered into 
a written contract with First National City Bank of 
New York (hereinafter referred to as "FNCB") pursuant 
to which IFF (U.S.) sold to FNCB 1.1 million British 
pounds sterling at $2.7691 per pound, delivery and 
payment to be made on January 3, 1968. The price * 



r 89 

- 6 - 

FNCB agreed to pay per pound was approximately three- 

• • 

forths of 1 percent below the then prevailing dollar- 
pound exchange rate of $2.7918. The discount repre¬ 
sented consideration for the risk to FNCB in writing 
a 1-year contract. 

The contract provided that if, prior to the 

closing date, the market value of pounds sterling 

exceeded the exchange rate which FNCB was required 

to pay thereunder, FNC3 could request IFF (U.S.) to 

deposit, as security for its own obligation under 

% 

the contract, cash or its equivalent. IFF (U.S.) 
was additionally subject to certain penalties for 
noncomp .iance with the terms of the agreement. The 
contract further provided that FNCB had the power to 
place liens on any funds of IFF (U.S.) that were or 
might come into the possession or control of FNCB to 
enforce its rights under rhe contract. 

IFF (U.S.) had the following dollar deposits on 
account with FNCB as of the following dates: 

December 31, 1955 $ 302,616.60 

December 20, 1957 688,691.19 

January 3, 1958 1,928,354.37 
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On November 18, 1967, the British government 
devalued the pounds sterling in terms of the U.S. 
dollar from $2.80 to $2.40. 

On December 20, 1967, IFF (U.S.) entered into 
an agreement with Amsterdam Overseas Corp. (herein¬ 
after referred to as "Amsterdam"), a large inter¬ 
national banking institution located at 70 Pine 
Street, New York City. Neither IFF (U.S.) nor 
Amsterdam held stock in the other. The agreement, 
which was in letter form from IFF (U.S.) to Amsterdam 
and accepted by Amsterdam, read in pertinent part, 
as follows: 

Enclosed is the original of our agreement 
of December 29, 1966 with First National 
City Bank which we hereby sell to you today 
for $387,000. This sale is on the under¬ 
standing that you will fulfill the obli¬ 
gation to deliver Sterling 1.1 million to • 

First National City Bank on January 3, 1968 
without recourse to us. 

On the same day as the above agreement was entered 
into, the following events also transpired: 

(1) IFF (U.S.) notified FNCB that it had sold 
its contract with FNCB to Amsterdam. 
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(2) Amsterdam notified FNCB that it had bought 
the contract. It agreed to assume liability there¬ 
under if FNCB would confirm its intent to pay the 
sum of $3,046,010 upon the delivery of 1.1 million 
pounds sterling on January 3, 1968. 

(3) At 4:18 p.m., Amsterdam received notification 
from FNCB of its approval of Amsterdam’s purchase of 
the contract. FNCB also confirmed that on January 3, 

1968, it would credit the dollar account of Amsterdam 

with the difference between its own obligation under 

• - % 

the contract, $3,046,010, and the dollar cost to 
Amsterdam of purchasing from FNCB, at the prevailing 
rate of exchange, the 1.1 million pounds sterling 
needed to close out the contract on such date. 

(4) At 4:30 p.m., Amsterdam purchased 1.1 million 
pounds sterling at the rate of $2.4080 from FNCB for 
delivery on January 3, 1968. 

On December 21, 1967, Amsterdam sent a check to 
IFF (U.S.) in the amount of $387,000 representing the 
price agreed upon for the purchase of the contract. 
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On January 3/ 196 8, Amsterdam closed out the contract 
with the 1.1 million pounds sterling purchased short 
from FNCB on December 20, 1967. The net gain to 
Amsterdam on the transaction was $10,210. 

In 1967, IFF (G.B.) paid the dollar equivalent 
of $476,000 in dividends to IFF (Holland). In the 
same year, IFF (U.S.) received the dollar equivalent 
of $1,421,136 in dividends from IFF (Holland). 

With respect to IFF (G.B.), its assets and lia¬ 
bilities per books, stated in British pounds sterling, 
for the years 1966-1968 were as follows: 


\ 

- 10 - 
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TFF (c R ) COMPARATIVE BALANCE SHEET 1966 

-1 Q 6 8 



:rent Assets: 

1966 

1967 

1968 


Cash on Hand 

Marketable Securities 

Notes Receivable - Trade 

Accounts Receivable - Trade and 
Affiliate and other 

Allowance for Bad Debts 

Inventories 

Prepaid Expenses and Deferred Charges 

2,191 

9,155 

433,433 

(11,818) 

522,699 

19,369 

7,439 

135,000 

12,182 

571,521 

(13,805) 

578,774 

19,973 

2,389 

40,000 

7,718 

1,022,208 

(15,451) 

734,195 

21,927 

i 

Total Current Assets: 

975,029 

1,311,084 

1,812,986 


her Assets: 





Loans to Employees - Long Term 

Fixed Assets 

Less Accumulated Depreciation 

25,561 

752,257 

(248,334) 

20,143 

840,863 

(284,885) 

2,497 

1,096,963 

(327,093) 


jw.' * 

Total Current and Other Assets 

, "SCI u - # 

irrent Liabilities: 

1.504,513 

1,887,205 

2,585,353 


. - - 

- - 



Notes Payable - Short Term 

Accounts Payable - Trade and 

Affiliate 

Taxes Withheld from Employees 

Other Accounts Payable and 

Accrued Expenses 

Accrued Taxes on Income 

120,826 

5,807 

35,099 • 
292,632 

209,443 

6,177 

38,474 

336,309 

95,958 

236,551 

8,026 

28,788 

540,389 


Total Current Liabilities 

• 454,364 

590,403 

909,712 


ong-Term Liabilities: 





Reserves for Retirement 

Benefits and Pensions 

Deferred Taxes on Income 

4,607 

33,508 

4,690 

42,952 

8,690 

91,138 


Total Current and Long-Term Liabilities 

492,479 

638,045 

1,009,540 


Ixcess of Assets over Liabilities 

1,012,034 

1,249,160 

1,575,813 


lhareholders Equity: 



j 

Capital Stock Issued and Outstanding 
Retained Earnings 

250,000 

762,034 

250,000 

999,160 

250,000 

1,325,813 

rotal Shareholder Equity 

1,012,034 

1,249,160 

1,575,813 
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The reconciliation of retained earnings of IFF 


(G.B.) per books, stated in British pounds sterling. 


for such years was as follows: 


Retained Earnings 12/31/65 652,393 

Net Income for year 1966 329,641 

Total 982,034 

Less: Dividends declared 220,000 

Retained Earnings 12/31/66 762,034 


Retained Earnings 12/31/66 
Net Income for year 1967 
Total 

Less: Dividends Declared 


762 ,034 
407,126 
1,169,160 
170,000 


Retained Earnings 12/31/67 999,160 


Retained Earnings 12/31/67 
Net Income for year 1968 
Total 

Less: Dividends Declared 


999,160. 

517,442 

1,516,602 

190,789 


Retained Earnings 12/31/68 1,325,813 


During each of the years 1965, 1966, and 1967, 

IFF (G.B.) purchased $559,538, $626,850, and $855,113 
worth of raw materials from IFF (U.S.), respectively. 

The billings were made in dollars and as of December 31, 
1967, there was an unpaid balance of $175,632. Corre¬ 
spondingly, IFF (U.S.) incurred obligations in pounds 
sterling of 15,888-0-8, 13,348-15-1, and 11,127-19-1 
on account of various raw materials purchased from and 
services rendered by IFF (G.B.) in each of such years. 


- 12 - 

IFF (G.B.) also owed certain dollai amounts 
pursuant to an agreement entered into with IFF (U.S.) 
on January 1, 1963. In substance, the agreement 
provided a formula by which IFF (G.B.) was to share 
the cost of making certain management services of 
key personnel from IFF (U.S.) and its foreign 
affiliates, including IFF (G.B.), available to the 
affiliated grcup on an international basis. It also 
set forth the basis on which IFF (G.B.) would share 
in certain research expenses incurred by IFF (U.S.) 
and IFF (Holland) from which it derived some benefit. 
The net dollar amounts owed under such agreement were 
as follows: 

1965 1966 


1967 


International Management 
Group Expense 

Share of Group Basic 

Flavor Research Expense 

Net Share of Basic Auromatic 
Chemicals Research Expense 

Total 



$197,599 


128,769 

$356,123 


177,336 

$440,913 


The billings under the agreement were made quar¬ 
terly. The balance due for the last quarter of 1966 
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was $81,467, while the balance for the last quarter 
of 1967, during which the pound was devalued, \ as 
$119,304. 

Except as described above, no other obligations 
were incurred between the parties during the period 
of 1965-1968. 

In addition to the transaction in question, the 
petitioner made short sales of British pounds sterling 
in 1967 and 1968 with respect to which losses were 
sustained. In the determination of its tax liabilities 
for those years, such losses were deducted as ordinary 
losses. 

On its corporate return for the taxable year 
1967, IFF (U.S.) reported the $387,000 gain realized 
from the purported sale of its contract with FNCB as 
long-term capital gain. The respondent asserted defi¬ 
ciencies for such year on the basis that IFF (U.S.)'s 

r 

sale of the contract to Amsterdam was a sham and the 
gain therefrom should have been reported as short term 
in the alternative, he asserted the short sale was 
hedging transaction and the gain should have .been 
taxable as ordinary income. 


a 


OPINION 


The petitioner both directly and indirectly 
through its foreign affiliates was engaged worldwide 
in the preparation and distribution of flavoring 
extracts. During the latter part of 1966, the peti¬ 
tioner became concerned that a devaluation of the 
English pound sterling would adversely affect, at 
least cn paper, petitioner's investment in its second- 
tier subsidiary, IFF (G.B.), which was organized and 
operated in the United Kingdom. In an effort to 
protect against that risk, petitioner entered Into 
a short sale contract with FNCB on December 29, 1966, 
whereby it sold 1.1 million British pounds sterling 
at the rate of $2.7691 per pound for delivery on 
January 3, 1968. 

On November 18, 1967, of the- succeeding year, 
the pound was devalued in terms of the U.S. dollar 
from $2.80 to $2.40. 

On December 20, 1967, only a few days prior to 
the closing date of the contract, petitioner purported 
to sell its contract to Amsterdam for $387,000*, treating 
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such amount as long-term capital gain from the sale 
of a capital asset held for more than 6 months. That 
same day Amsterdam made an offsetting purchase of 
the 1.1 million pounds sterling from FNCB at the 
current exchange rate of $2.4080, delivery set for 
January 3, 1968. 

On January 3, 1968, both contracts were closed 
out with Amsterdam realizing a net gain of $10,210 
on the transaction. 

At the outset, the Court is faced with the 
question whether, on the basis of the facts in this 
case, either' the contract entitling the petitioner to 
sell to FNCB 1.1 mxllion pounds sterling on January 3, 
1968, or the subject of that contract, i.e., pounds 
sterling, constituted a "capital asset" in the hands 
of the petitioner within the meaning of section 1221. 
Foreign currency is recognized as "property" as that 
term is used in the Internal Revenue laws. Such 
property meets the literal definition of a capital 
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asset as set forth in section 1221. 2 However, the 
respondent contends that petitioner's transactions 
in foreign currency come within the exception to a 


SEC. 1221. CAPITAL ASSET DEFINED. 

For purposes of this subtitle, the term "capital 

£•& ssLsrss 

not include— 

(1) stock in trade of the taxpayer or other 
property of a kind which would properly be 
included in the inventory of the taxpayer if o 
SSifth. close of the taxable year or property 
held by the taxpayer primarily for sale t 
customers in the ordinary course of his trade 

or business; 

(2) property, used in his trade or business, 
of a character which is subject to the aiiowance 
for depreciation provided in section 167, or real 
property used in his trade or business; 

(3) a copyright, a literary, musical, or 
artistic composition, a letter or memorandum, or 
similar property, held by • 

(A) a taxpayer whose personal efforts 
created such property. 

(B) in the case of a letter, memorandum, 
or similar property, a taxpayer for whom such 
property was prepared or produced, or 

(C) a taxDayer in whose hands the basis 
of such property is determined, for purposes 
of determining Lin from a sale or exchange, 
in whole or part by reference to the basis 
such property in the hands of a taxpayer 
described in subparagraph (A) or (B), 


- Continued - 
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literal reading of the statute which was carved out 
under the decision in Corn Products Co. v. Commissioner , 
supra , and the innumerable cases which followed. See 
Chemplast, Inc. / 60 T.C. 623 (1973). 

In response to this argument, petitioner points 
to the ostensible basis upon v/hich it decided to enter 
into the short sale contract, namely, as suggested in 
an internal memorandum, to offset a possible write-down 
of the net current assets of IFF (G.B.) in preparing 
the annual consolidated statements of the petitioner 
and its affiliated corporations in the event of the 
devaluation of the pound sterling. The amount of 
pounds sterling to be sold short was supposed to have 
been calculated with that in mind. 


Footnote 2 — Continued. 

(4) accounts or notes receivable acquired 
in the ordinary course of trade or business for 
services rendered or from the sale of property 
described in paragraph (1); or 

(5) an obligation of the United States or 

any of its possessions, or of a State or Territory, 
or any political subdivision thereof, or of the 
District of Columbia, issued on or after March 1, 
1941, on a discount basis and payable without 
interest at a fixed maturity date not exceeding 
one year from the date of issue. 
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In determining the effect of the short sale 
with respect to petitioner's business, this Court is 

3 

not prepared to accept that memorandum as controlling. 
Rather, we must look to the facts. Any diminution 
in value of the assets of IFF (G.B.) as measured in 
pounds sterling would be offset by a corresponding 
reduction in its liabilities, which likewise were 
payable in pounds sterling. The only loss that the 
petitioner could sustain was the loss on the conversion 
into U.S. dollar? of the earnings and profits of its 
British affiliate and, secondly, the loss in U.S. 
dollars on account of its investment, if any, in the 
capital stock of such corporation. So long as IFF 
(G.B.) stayed in business, the latter would never 
be realized. All the petitioner really accomplished 
by the short sale of the pounds.sterling was to recoup 
an amount equivalent to the ultimate losses in 
earnings which might be sustained when and if the 

3 

It should be noted that for accounting purposes 
the transaction whereby the petitioner realized a gain 
on the short sale of pounds sterling would have no 
effect on the consolidated balance sheet except as 
reflected in the computation of earnings and profits. 

The petitioner merely realized a nonrecurring gain. 
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pounds sterling earned by its British affiliate were 

remitted to the petitioner and converted into U.S. 

4 

dollars. 

In this case, the business of IFF (G.B.) was 
the business of the petitioner. The loss which the 
petitioner sought to offset by the short sale of 
pounds sterling was a loss to which its British 
affiliate was exposed in its everyday business. 

Purchases and sales of foreign currency, which in 
terms of the Internal Revenue Code must be considered 
as property other than money, for the purpose of 
offsetting losses which might result from fluctuations 
in the exchange rates, are part and parcel of a multi¬ 
national business. If the petitioner had conducted 
its foreign business in the United Kingdom through 
a branch of the parent corporation rather than a 
British subsidiary, applicability of the Corn Products 
doctrine to such transaction in foreign exchange 
could hardly be questioned. The fact that a U.S. 

__ 

For tax purposes, any adjustment on account of 
the devaluation of the pound sterling would be limited 
to the pounds sterling which might ultimately be remitted 
to the petitioner. See G.C.M. 4954, VII—2 C.B. 293; 

Cf. Methods of adjustment with respect to branches, O.D. 
'489, 2 C.B. 60, and O.D. 550, 2 C.B. 61. 
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corporation conducts its foreign business through 

foreign subsidiaries rather than branches, does not 

necessarily warrant applicability of a different rule. 

See e.g. Schlumberger Technology Corp . v. United 

5 

States , 443 F. 2d 1115 (C.A. 5, 1971). 

The short sale of pounds sterling by the peti¬ 
tioner must be regarded as an ordinary income-related 
transaction and not an "investment." It constituted 
a loose "hedge" against the risk of future losses of 
income. See Wool Distributing Corporation , 34 T.C. 323 
(1960). If petitioner in this case had closed out 
its short sale of British pounds in accordance with 
its contract with FNCB by purchasing pounds at the 
lower rate resulting from the devaluation, the resulting 
gain would have been taxable as ordinary income. 


5 

The decision with respect to the applicability 
of the Corn Products doctrine in the Schlumberger case 
may appear to be in conflict with a prior decision of 
the Court of Claims in KVP Sutherland Paper Company v. 
United States, 344 F. 2d 377 (Ct. Cl. 1965), in that 
the Court of Claims there found that the loan in 
Canadian currency by the taxpayer to its subsidiary 
and the subsequent repayment thereof in kind was a 
"capital transaction." However, since that court 
proceeded to tax the gain realized at each step of the 
transaction either as ordinary income or as a short-term 
capital gain, the net result was the same. 
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Wool Distributing Corporation , supra ; America -Southeas t 
Asia Co. , 26 T.C. 193 (1956). See also Corn Products 
Co. v. Commissioner , suora ; Commissioner v. Farmers 
G C. Oil Co. , 120 F. 2d 772 (C.A. 5, 1941), reversing 
41 3.T.A. 1033 (1940), certiorari denied 314 U.S. 683 
(1941). The fact that petitioner chose to sell the 
contract instead does not change the character of 
the transaction. 

In view of our decision with respect to the 
applicability of the Corn Products doctrine, it is not 
necessary to decide the alternative question whether 
the petitioner has met its burden of proving that the 
transaction between the petitioner, Amsterdam and 
FNC3 was not in substance a purchase by the petitioner 
of pounds sterling to meet its obligation under the 
short sale, thereby making the gain taxable under the 
provisions of section 1233. In view of the sequence 
of events, however, it is clear that Amsterdam did not 
intend to assume any risk. In the absence Ol any 
testimony from the representatives of Amsterdam, suffice 
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it to say that its role appears to be more nearly 
that of the broker than a purchaser. Cf. Frank C. 
LaGranqe , 26 T.C. 191 (1956). 


Decision will be entered 
under Rule 155. 

Reviewed by the Court. 
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TANNENWALD, J., concurring: I agree with the 
result reached by the majority, but on a different 
basis, namely, that petitioner realized a short-term 
capital gain. In so concluding, I eschew issues 
relating to the reaches of the "integral part of the 
business" doctrine upon which Corn Products Co^ v. 
Commissioner , 350 D.S. 46 (1955), is founded and to 
the applicability of section 1233, either directly or 
by analogy, to transactions of the type involved 
herein. Rather, I rest my conclusion upon the 
factual basis that Amsterdam was in reality acting on 
behalf of petitioner in contracting to purchase 
pounds from the First National City Bank, that, in 
effect, such contract to purchase was used to close 
IFF's short position with First National City Bank on 
December 7° 1967 with the result that IFF became 

absolutely entitled to payment of the amount of the 
difference between $2.7691 and $2.4080 per pound, and 


See also Duncan, "Lowering the Value of the Dollar 
Raises Certain Tax Problems," 37 J. Taxation 115 (197-). 
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that such amount represented short-term capital gain 
to IFF, the assignment of which to Amsterdam did not 
divest IFF of liability for tax on such gain. 

My conclusion is founded upon a careful analysis 
of the facts revealed — or, to put it more correctly, 
not revealed — by the record herein, in light of 
the well established principle that the taxpayer 
has the burden of proof. Welch v. Helvering , 

290 U.S. Ill (1933); Albino v. Commissioner , 

273 F.2d 450 (C.A. 2, I960), affirming per curiam 
T.C. Memo. 1959-1; Rule 142, Tax Court Rules 
of Practice and Procedure. The contract to 
purchase' pounds between Amsterdam and First 
National City Bank, the notifications by IFF 
and Amsterdam to First National City Bank of 
Amsterdam's "purchase" of the 1966 contract between 
IFF and First National City Bank, and the 
acknowledgement of First National City Bank to 
Amsterdam are all dated the same day, namely. 
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December 2C, 1967. The acknov/ledqement bv 
First National City Bank to Amsterdam is very 
revealing. I quote it in full: 


In reply to your letter of 
December 20, 1967, this is to con¬ 
firm that we have agreed to your 
purchase from International 
Flavors and Fragrances Inc. their 
contract with us wherein they have 
sold to us on December 29, 1966 
Pounds Sterling 1,100,000-0-0 for 
delivery on January 3, 1968 at the 
rate of $2.7691 per Pound. We 
also wish to confirm that we shall 
credit your Dollar Account with 
us on January 3, 1968 the dollar 
difference between our original 
purchase price of $2,7691 per 
Pound and the rate of exchange 
applied to your purchase from 
us of Pounds Sterling 1,000,000-0-0 
to close this contract out. 

We have also received a 
letter from International Flavors 
and Fragrances Inc. confirming 
their sale of this contract to you. 

Awaiting your further 
instructions in connection with 
closing out this contract. 


, 
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A longhand notation to this letter reads as 
follows: "bt- Lsl,100,000 forward 1/3/68 at 2-4080 

12/20/67 4:30 p.m." 

The only evidence as to the foregoing documents 
relates to the source of the three documents which set 
forth the arrangements between First National City 
Bank and Amsterdam, namely, that they came from the 
files of the bank. The record is totally silent as 
to the extent of IFF’s knowledge, if any, of the 
arrangements. The only witness was IFF's comptroller, 
who was not employed by IFF until 1970 (long after 
the transactions involved herein occurred) and 
therefore was not competent to testify as to such 
knowledge. Under these circumstances, I cannot 
conclude, as petitioner, who has the burden of proof, 
would have us do, that "[n]o arrangement was made 
between IFF and Amsterdam to purchase pounds to 
close the short sale." Indeed, given the clear 
confirmation in the letter from First National City 
Bank to Amsterdam with respect to the crediting of 
the latter's purchase obligation, I think it reasonable 
to infer that the existence of Amsterdam's contract to 
purchase pounds was a precondition of the purported 
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acquisition of the short sale contract from IFF and 

that an immediate offset of the two obligations was 

irtended with the crediting of the differential in 

price on January 3, 1968, the only act remaining to be 
2 

performed. 

The cases relied upon by petitioner, dealing with 
the assignment of anticipated profit from the transfer of 
preferred stock, bonds, or notes to the issuing corpora¬ 
tion, are distinguishable. In those cases, the right to 
receive the profit was close - indeed, very close - to 
fruition, but had not yet become a fixed legal right to 
receive payment. Stanley D. Beard, 4 T.C. 756 (1945); 

W. P. Hobby , 2 T.C. 980 (1943); Clara M. Tully Tru st, 

1 T.C. 611.(1943); D. McKee, Et Al^ Trustegs, 35 B.T.A. 

239 (1937)- See also C onrad N. Hi lton, 13 T.C. 623 (19 9) 
The "near but yet so far" distinction upon which such 

It makes no difference, for the purpose of this case, 
we view the transaction as an accrual m 1967 
fav^ If ?FF Ian accrual-basis taxpayer) of a ^ort-term 
caoital qain deriving from the right to receive $397,000 
as P a result of the t?ansfer of the contract to purchase 
pounds to the First National City 

the termination of the short-sale obligation Pl u ® s 

right to receive cash followed by ; the ™ e *J;***4m 
that right for $387,000, giving rise to a short term 
capital loss of $10,000, or the anticipatory assignme^ 
by IFF of a fixed, although not technically Ihnr-t 

right to receive the profit from the closing of the sho 

sale for $387,000. 


/ / 
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decisions are posited stands sharply repealed when con¬ 
sidered in light of the authorities which hold that a 
taxpayer cannot divest himself of capital gain to which 
he has become entitled as a result of an irreversible 
corporate liquidation or sale of stock. Kinsey v. 
Commissioner , 477 F. 2d 1058 (C.A. 2, 1973), affirming 
58 T.C. 259 (1972); Hudspeth v. United States , 

471 F. 2d 275 (C.A. 8, 1972); Rollins v. United States , 
302 F. Supp. 812 (W.D. Tex. 1969); Stephen S. Townsend , 
37 T.C. 830 (1962). Compare Simmons v. United States , 
341 F. Supp. 947 (M.D. G a . 1972); W. B. Rushing , 52 T.C. 
888, 896-898 (1969), affd. 441 F. 2d 593 (C.A. 5, 1971). 

Nor is petitioner helped by -such cases as Joseph 
Maloney , 25 T.C. 1219 (1956), Morris Shanis , 19 T.C. 

641 (1953), affirmed per curiam, 213 F. 2d 151 (C.A. 3, 
1954), and Pacific Affiliate/ Inc. , 18 T.C. 1175, 1221 
(1P52), affirmed per curiam, 224 F. 2d 578 (C.A. 9, 

J55). In those cases, the subject matter was of a 
nonmonetary character, and the purchase and sale 
transactions were treated separately by the parties and 
were consummated through public stock or commodity 
exchanges. Additionally, with the possible exception of 
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Shan_is # the purchase and sale arrangements were between 
the taxpayer and different parties. Lack of identity of 
parties also existed in Frank C. LaGrange , 26 T.C. 191 
(1956). Given the foregoing complicating elements, 
offsetting was either impossible or considered inappropri— 
ate. No such obstacles to immediate offsetting exist 
herein. In this case, the transactions were privately 
arranged and consummated, and the First National City Bank 
was a party to both the sale contract and the purchase 
contract (acquired at the same time as the transaction 
between IFF and Amsterdam occurred) and treated the two 
contracts as offsetting items with, for aught that appears 
in the record herein, IFF's knowledge and participation.^ 
These critical facts distinguish the instant situation 
from that which might have obtained if the record had 
revealed that IFF simply sold its short-sale contract, 
leaving it to the subsequent exercise by Amsterdam of its 
discretion whether to resell it, buy pounds in anticipation 
of closing it, or do neither in the hope that a change in 


Lack of identity of parties made it necessary for 
this Court, in La Grang e, to articulate its decision in 
terms of the continued liability of the taxpayer in order 
to find the necessary agency relationship, a distinguish¬ 
ing factor upon which petitioner heavily relies. 

4 

As a consequence, the absence of continued liability 
by IFF becomes totally irrelevant. See footnote 3, supra . 
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the exchange rate would increase its profits. In this 
connection, I am constrained to note that the opportunity 
for offsetting, which I consider to have existed in the 
instant case, would not necessarily have been avoided 
if Amsterdam had contracted to purchase the pounds from 
a source other than First National City Bank; in such a 
situation, it would still be pertinent to inquire as to 
the involvement of First National City Bank in order to 
determine whether a circuitous form of transaction was 
utilized to camouflage the application of the offset 


rationale. 

Finally, I consider inapposite Stavisky _v. 
Commissioner , 291 F. 2d 43 (C.A. 2, 1961), affirming 
34 T.C. 140 (1960), also cited by petitioner to support _ 
its position. There, to be sure, there were two "when, 
as, and if issued" transactions — one a sale and the 
other a purchase — between the taxpayer and the same 
person. But these two transactions occurred practically 
simultaneously at the very outset 6 and they were treated 
separately by the parties involved, including 
disposition in two different taxable years. More 


By virtue of the purchase of the same amount of 
pounds at $2.4080 per pound, any subsequent fluctuation 
■in the value of the pound was totally without ei-fect 
Son ?he founts to Ee received or paid by IFF, Amster¬ 
dam, or First National City Bank. 

6 Under such circumstances, they were akin to "arbi¬ 
trage." Cf. section 1233(f). 




importantly, the issue in that case was framed 
in terms of whether a payment by the taxpayer 
upon the transfer of the contract of sale was an 
ordinary loss or a capital loss — an issue which turned 
upon whether the taxpayer had made a sale or a payment 
in exchange for a cancellation of a liability. After 
finding that section 117(1) of the Internal Revenue 
Code of 1939 (the predecessor of section 1233) was 
inapplicable because the transactions occurred prior to 
its enactment, this Court held that all that had been 
sold was the "when, as, and if issued" sale contract 
which had been held for more than six months. Indeed, 
the rejection of the taxpayer's claim for an ordinary 
loss, based upon its release from liability by the other 
party to that contract, coupled with the fact that the 
taxpayer did not, at that time, transfer the "when, as, , 
if issued" purchase contract, lends support to treatment 
of the facts in this case as a transfer of a capital 
asset by IFF, namely, the offsetting contract to 
purchase pounds — an asset which had clearly been 
held only momentarily. See footnote 2, supra ; Raymond.., B 
Haynes , 17 T.C. 772, 777, n. 2 (1951). Compare KVP 
Sutherland Paoer Company v. United States , 344 F. 2d 
377, 383 (Ct. Cl. 1955); Loewi & Co. , 23 T.C. 486, 
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489-490 (1954), affirmed on other grounds, 232 F. 2d 
621 (C.A. 7, 1956). See also Skelton, J., concurring 
in Gillin v. United States , 423 F. 2d 309, 314-316 
(Ct. Cl. 1970). 

GOFFE and WILES, JJ., agree with this concurring opinion. 
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HALL, J. I respectfully dissent, believing the 
gain to be long-term capital gain. 

Fearing diminution of the dollar value of its 
stock in its British subsidiary in the event of de¬ 
valuation of the pound, petitioner acquired by con¬ 
tract the right to sell to City Bank 1,100,000 pounds 
at $2.7691 per pound. This contract right, I believe, 
was a capital asset. It clearly is not excluded from 
the definition of that term under the literal language 
of section 1221(1). Although respondent asserts, and 
the Court holds, that the contract is caught within 
the sweep of the Corn Products doctrine, this cannot 
be so. Corn Products teaches that capital gain treat¬ 
ment is reserved for "transactions in property which 
are not the normal source of business income." 350 U.S. 
46, 52 (1955). The contract here and the property 
(pounds) were clearly rot the normal source of peti¬ 
tioner’s business income. There is no indication that 
the transaction was recurring. As such, it was unlike 
that in Com Products . Intended, as the majority finds 
it was, to offset possible anticipated decline in the 
dollar value of the sterling subsidiary’s stock, the 
transaction was more closely related to that stock, a 
capital asset in petitioner’s hands, than to the sub¬ 
sidiary’s routine business operations. While the 


/. 
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majority refers to currency hedges as "part and par¬ 
cel of a multi-national business/” there is no evi¬ 
dence that this transaction was routine or customary 
for petitioner- Furthermore, nothing in the evidence 
or findings justifies us in ignoring the separate cor¬ 
porate identities of petitioner and its subsidiary. 

The business of the subsidiary was not that of the 
parent. National Carbide Coro, v. Commissioner , 336 

U.S. 422 (1949); Noline Properties v. Commissioner , 

* 

319 U.S. 436 (1943). 

Since the contract was a capital asset, conceded- 
ly held for more than six months, long-term capital 
gain treatment was appropriate if the disposition of 
the contract on December 20, 1967 constituted a sale. 
Section 1222(3), I.P..C. 1954. On this issue I respect¬ 
fully disagree with the concurring opinion. After the 
devaluation the contract right to sell pounds for more 
than their value was a valuable and readily marketable 
asset. No shenanigans or special deals were required 
to sell it, and we have no evidence either occurred. 

While the purchaser, Amsterdam, froze its profits by 
simultaneously hedging, there is no reason this"cir¬ 
cumstance should convert petitioner's sale into some¬ 
thing else. Petitioner clearly divested itself of all 
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title to. ana realists ****** ” 9 “ dl " 9 ' ^ 

contract, ana became unconditionally entitled to t . 

price . No tore is required for a "sale," wbrc 

• a in tax law as in ordinary parlance. Com_ 
same meaning in tax ia. 

, 80 u s. 563 (1965); Helvenng v. 

missionerv. Brown, 380 U.S. 

, co 313 U.S. 247 (1941).- Fetltroner 

Flaccus Leather co. 
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failure to prove its lack of knowledge of what Amsterdam 
planned to do with the contract is immaterial, for such 
knowledge could not add to or subtract from the finalrty 
of petitioner’s disposition. The concurring opinion 
also refers to petitioner’s failure to prove absence 
of "participation" in the Amsterdam—City Bank arrange¬ 
ment, but the record is clear enough to support, indeed 
to require, the Court finding as a fact tha i the partic¬ 
ipants in that transaction were Amsterdam and First 
National City Bank. Moreover, petitioner could properly 
claim unfair surprise if taxed with the concurring opin¬ 
ion's theory that it failed to disprove that Amsterdam 
acted as petitioner's agent. Respondent's counsel, in 
his opening statement, admitted that "IFF transferred its 
agreement with First National City Bank to Amsterdam 
Overseas Corporation for $387,000." This admission, 
while in effect belatedly retracted by respondent's 
advancing a new theory at a second trial session, is 
quite inconsistent with any notion of IFr ' s subsequent 
retention of ownership. Accordingly, I would find that 
a sale took place and the gain was long-term capital gain. 
See Conrad N. Hilton , 13 T.C. 623 (1949); Stanley D._ 
Beard , 4 T.C. 756 (1945); Clara M. Tully Trust , 1 T.C. 

611 (1943). 

FORRESTER and STERRETT, JJ., epree with this dissent 
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UNITED STATF.S TAX COURT 


INTERNATIONAL FLAVORS & FRAGRANCES INC. ) 

) * . • 
Petitioner, ) 

) 

v. ) Docket No. 7768-70 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. . ) 


DECISION 

Pursuant to the opinion of the Court filed May 16, 1574, 
and incorporating herein the facts recited in the respondent's 
computation as the findings of the Court, it is * 

ORDERED and DECIDED: That there is a deficiency in‘in¬ 
come tax due from the petitioner for the taxable year 1967 in - 
the amount of $73,715.00. 

(signed) Wiilian H. Q.uealy 


Entered: QJT 1 * k. 


Judge. 
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It is hereby stipulated that the foregoing decision is 
in accordance with the opinion of the Court and the re¬ 
spondent's computation, and that the Court may enter this 
decision, without prejudice to the right of either party to 
contest the correctness of the decision entered herein. 



Gt.CR.Gu RCJE, JR. , 

Counsel for Petitioner, 

30 Rockefeller Plaza, 

New York, Mew York 10020. 

om—^ 


MEADE WHITAKER, 

Chief Counsel, 

Internal Revenue Service. 

By (SK&) THEODOR E - PAVIS _ 

THEODORE E. DAVIS, 

Assistant Regional Counsel, 

26 Federal Plaza (12th Floor), 
New York, New York 10007, 

Tel. No. 212-264-0415. 
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INTERNATIONAL FLAVORS £: FRAGRANCES INC., . . 

• • petit ioner-Aouellant, 

: 

v. ' ' " 

COMMISSIONER 0? INTERNAL REVENUE, ; •' : 

Respondent-Appellee. •. s 

__X V 


Docket No. 7763-70 


. NOTICE OF APPEAL , ^ 4"- ' 

Notice is hereby given that INTERNA! 10NAL FLAVORS 
& FRAGRANCES INC., pet it loner-appellant named above, hereby 
appeals to the United States Court of Appeals for the Second 
Circuit from, the decision of.this Court entered in the above 
captioned proceeding on the 15th day of October, 197-?-» *' . 


Dated: January 3 » 1975 

New York, New York 




George Rowe, Jr. 

Attorney for Petitioner-Appellant 
Office & P. 0. Address •* 

30 Rockefeller Plaza . 

New York, New York 1Q020 


Office of the Clerk 
United States Tax Court 
Box 70 

Washington, D. C. 20044 


To: 




